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The following is adapted from a speech delivered on May 6, 2014, at Hillsdale College’s Allan


P. Kirby, Jr. Center for Constitutional Studies and Citizenship in Washington, D.C., as part of


the AWC Family Foundation Lecture Series.


There areThere are many complaints about administrative law—including that it is arbitrary, that it is


a burden on the economy, and that it is an intrusion on freedom. The question I will address


here is whether administrative law is unlawful, and I will focus on constitutional history.


Those who forget history, it is often said, are doomed to repeat it. And this is what has


happened in the United States with the rise of administrative law—or, more accurately,


administrative power.


Administrative law is commonly defended as a new sort of power, a product of the 19th and


the 20th centuries that developed to deal with the problems of modern society in all its


complexity. From this perspective, the Framers of the Constitution could not have anticipated


it and the Constitution could not have barred it. What I will suggest, in contrast, is that


administrative power is actually very old. It revives what used to be called prerogative or


absolute power, and it is thus something that the Constitution centrally prohibited.


But first, what exactly do I mean by administrative law or administrative power? Put simply,


administrative acts are binding or constraining edicts that come, not through law, but through


other mechanisms or pathways. For example, when an executive agency issues a rule


constraining Americans—barring an activity that results in pollution, for instance, or


restricting how citizens can use their land—it is an attempt to exercise binding legislative


power not through an act of Congress, but through an administrative edict. Similarly, when an


executive agency adjudicates a violation of one of these edicts—in order to impose a fine or


some other penalty—it is an attempt to exercise binding judicial power not through a judicial


act, but again through an administrative act.


In a way we can think of administrative law as a form of off-road driving. The Constitution


offers two avenues of binding power—acts of Congress and acts of the courts. Administrative


acts by executive agencies are a way of driving off-road, exercising power through other
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pathways. For those in the driver’s seat, this can be quite exhilarating. For the rest of us, it’s a


little unnerving.


The Constitution authorizes three types of power, as we all learned in school—the legislative


power is located in Congress, executive power is located in the president and his


subordinates, and the judicial power is located in the courts. How does administrative power


fit into that arrangement?


The conventional answer to this question is based on the claim of the modernity of


administrative law. Administrative law, this argument usually goes, began in 1887 when


Congress created the Interstate Commerce Commission, and it expanded decade by decade


as Congress created more such agencies. A variant of this account suggests that


administrative law is actually a little bit older—that it began to develop in the early practices


of the federal government of the United States. But whether it began in the 1790s or in the


1880s, administrative law according to this account is a post-1789 development and—this is


the key point—it arose as a pragmatic and necessary response to new and complex practical


problems in American life. The pragmatic and necessitous character of this development is


almost a mantra—and of course if looked at that way, opposition to administrative law is anti-


modern and quixotic.


But there are problems with this conventional history of administrative law. Rather than being


a modern, post-constitutional American development, I argue that the rise of administrative


law is essentially a re-emergence of the absolute power practiced by pre-modern kings.


Rather than a modern necessity, it is a latter-day version of a recurring threat—a threat


inherent in human nature and in the temptations of power.


The Prerogative Power of KingsThe Prerogative Power of Kings


The constitutional history of the past thousand years in common law countries records the


repeated ebb and flow of absolutism on the one side and law on the other. English kings were


widely expected to rule through law. They had Parliament for making law and courts of law


for adjudicating cases, and they were expected to govern through the acts of these bodies.


But kings were discontent with governing through the law and often acted on their own. The







personal power that kings exercised when evading the law was called prerogative power.


Whereas ordinarily kings bound their subjects through statutes passed by Parliament, when


exercising prerogative power they bound subjects through proclamations or decrees—or


what we today call rules or regulations. Whereas ordinarily kings would repeal old statutes by


obtaining new statutes, when exercising prerogative power they issued dispensations and


suspensions—or what we today call waivers. Whereas ordinarily kings enforced the law


through the courts of law, when exercising prerogative power they enforced their commands


through their prerogative courts—courts such as the King’s Council, the Star Chamber, and


the High Commission—or what we today call administrative courts. Ordinarily, English judges


resolved legal disputes in accordance with their independent judgment regarding the law. But


when kings exercised prerogative power, they expected deference from judges, both to their


own decrees and to the holdings and interpretations of their extra-legal prerogative courts.


Although England did not have a full separation of powers of the sort written into the


American Constitution, it did have a basic division of powers. Parliament had the power to


make laws, the law courts had the power to adjudicate, and the king had the power to


exercise force. But when kings acted through prerogative power, they or their prerogative


courts exercised all government powers, overriding these divisions. For example, the Star


Chamber could make regulations, as well as prosecute and adjudicate infractions. And


defenders of this sort of prerogative power were not squeamish about describing it as


absolute power. Absolutism was their justification.


Conceptually, there were three central elements of this absolutism: extra-legal power, supra-


legal power, and the consolidation of power. It was extra-legal or outside the law in the sense


that it bound the public not through laws or statutes, but through other means. It was supra-


legal or above the law in the sense that kings expected judges to defer to it—notwithstanding


their duty to exercise their own independent judgment. And it was consolidated in the sense


that it united all government powers—legislative, executive, and judicial—in the king or in his


prerogative courts. And underlying these three central elements was the usual conceptual


justification for absolute power: necessity. Necessity, it was said, was not bound by law.


These claims on behalf of absolutism, of course, did not go unchallenged. When King John







called Englishmen to account extralegally in his Council, England’s barons demanded in


Magna Carta in 1215 that no freeman shall be taken or imprisoned or even summoned except


through the mechanisms of law. When 14th century English kings questioned men in the


king’s Council, Parliament in 1354 and 1368 enacted due process statutes. When King James I


attempted to make law through proclamations, judges responded in 1610 with an opinion


that royal proclamations were unlawful and void. When James subsequently demanded


judicial deference to prerogative interpretations of statutes, the judges refused. Indeed, in


1641 Parliament abolished the Star Chamber and the High Commission, the bodies then


engaging in extra-legal lawmaking and adjudication. And most profoundly, English


constitutional law began to develop—and it made clear that there could be no extra-legal,


supra-legal, or consolidated power.


The Rise of Absolutism in AmericaThe Rise of Absolutism in America


The United States Constitution echoes this. Early Americans were very familiar with absolute


power. They feared this extra-legal, supra-legal, and consolidated power because they knew


from English history that such power could evade the law and override all legal rights. It is no


surprise, then, that the United States Constitution was framed to bar this sort of power. To be


precise, Americans established the Constitution to be the source of all government power and


to bar any absolute power. Nonetheless, absolute power has come back to life in common law


nations, including America.


After absolute power was defeated in England and America, it circled back from the continent


through Germany, and especially through Prussia. There, what once had been the personal


prerogative power of kings became the bureaucratic administrative power of the states. The


Prussians were the leaders of this development in the 17th and 18th centuries. In the 19th


century they became the primary theorists of administrative power, and many of them


celebrated its evasion of constitutional law and constitutional rights.


This German theory would become the intellectual source of American administrative law.


Thousands upon thousands of Americans studied administrative power in Germany, and what


they learned there about administrative power became standard fare in American


universities. At the same time, in the political sphere, American Progressives were becoming







increasingly discontent with elected legislatures, and they increasingly embraced German


theories of administration and defended the imposition of administrative law in America in


terms of pragmatism and necessity.


The Progressives, moreover, understood what they were doing. For example, in 1927, a


leading Progressive theorist openly said that the question of whether an American


administrative officer could issue regulations was similar to the question of whether pre-


modern English kings could issue binding proclamations. By the 1920s, however, Progressives


increasingly were silent about the continuity between absolute power and modern


administrative power, as this undermined their claims about its modernity and lawfulness.


In this way, over the past 120 years, Americans have reestablished the very sort of power that


the Constitution most centrally forbade. Administrative law is extra-legal in that it binds


Americans not through law but through other mechanisms—not through statutes but through


regulations—and not through the decisions of courts but through other adjudications. It is


supra-legal in that it requires judges to put aside their independent judgment and defer to


administrative power as if it were above the law—which our judges do far more systematically


than even the worst of 17th century English judges. And it is consolidated in that it combines


the three powers of government—legislative, executive, and judicial—in administrative


agencies.


Let me close by addressing just two of many constitutional problems illuminated by the re-


emergence of absolutism in the form of administrative power: delegation and procedural


rights.


One standard defense of administrative power is that Congress uses statutes to delegate its


lawmaking power to administrative agencies. But this is a poor defense. The delegation of


lawmaking has long been a familiar feature of absolute power. When kings exercised extra-


legal power, they usually had at least some delegated authority from Parliament. Henry VIII,


for example, issued binding proclamations under an authorizing statute called the Act of


Proclamations. His binding proclamations were nonetheless understood to be exercises of


absolute power. And in the 18th century the Act of Proclamations was condemned as


unconstitutional.







Against this background, the United States Constitution expressly bars the delegation of


legislative power. This may sound odd, given that the opposite is so commonly asserted by


scholars and so routinely accepted by the courts. But read the Constitution. The Constitution’s


very first substantive words are, “All legislative Powers herein granted shall be vested in a


Congress of the United States.” The word “all” was not placed there by accident. The Framers


understood that delegation had been a problem in English constitutional history, and the


word “all” was placed there precisely to bar it.


As for procedural rights, the history is even more illuminating. Administrative adjudication


evades almost all of the procedural rights guaranteed under the Constitution. It subjects


Americans to adjudication without real judges, without juries, without grand juries, without


full protection against self-incrimination, and so forth. Like the old prerogative courts,


administrative courts substitute inquisitorial process for the due process of law—and that’s


not just an abstract accusation; much early administrative procedure appears to have been


modelled on civilian-derived inquisitorial process. Administrative adjudication thus becomes


an open avenue for evasion of the Bill of Rights.


The standard justification for the administrative evasion of procedural rights is that they apply


centrally to the regular courts, but not entirely to administrative adjudication. But the history


shows that procedural rights developed primarily to bar prerogative or administrative


proceedings, not to regulate what the government does in regular courts of law. As I already


mentioned, the principle of due process developed as early as the 14th century, when


Parliament used it to prevent the exercise of extra-legal power by the King’s Council. It then


became a constitutional principle in the 17th century in opposition to the prerogative courts.


Similarly, jury rights developed partly in opposition to administrative proceedings, and thus


some of the earliest constitutional cases in America held administrative proceedings


unconstitutional for depriving defendants of a jury trial.
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ARTICLES


THE  RULE  OF  LAW  AS  A  LAW  OF  LAW*


Steven G. Calabresi**
Gary Lawson***


ABSTRACT


Justice Scalia is famous for his strong rule orientation, best articulated in his 1989 article,
The Rule of Law as a Law of Rules. In this Article, we explore the extent to which that rule
orientation in the context of constitutional interpretation is consistent with the Constitution’s
original meaning.  We conclude that it is far less consistent with the Constitution than is gener-
ally recognized.  The use of standards rather than rules is prescribed not only by a few provisions
in the Bill of Rights and the Fourteenth Amendment but also by key aspects of the 1788 constitu-
tional text.  The executive power, the necessary and proper power, and indeed the entire scheme of
enumerated powers are all infused with standards, largely through the Constitution’s implicit
incorporation of fiduciary norms as a background principle of interpretation.  The Constitution
often prescribes rules, but it often does not.  The law is what it is, whether or not it conforms to
some abstract jurisprudential norm.  The rule of law is not a law of rules.  It is a law of law.


INTRODUCTION


In 1980, a law professor at the University of Chicago named Antonin
Scalia advised the Supreme Court in the then-pending case of Industrial
Union Department, AFL-CIO v. American Petroleum Institute1 that, “even with all


© 2014 Steven G. Calabresi and Gary Lawson.  Individuals and nonprofit institutions
may reproduce and distribute copies of this Article in any format at or below cost, for
educational purposes, so long as each copy identifies the author, provides a citation to the
Notre Dame Law Review, and includes this provision in the copyright notice.


* With apologies to, profound admiration and respect for, and modest disagreement
with Justice Antonin Scalia.


** Professor, Northwestern University School of Law.
*** Philip S. Beck Professor, Boston University School of Law.  I am grateful to the


participants at a workshop at Boston University School of Law for their many helpful
suggestions.


1 448 U.S. 607 (1980).  The case involved section 6(b)(5) of the Occupational Safety
and Health Act of 1970, which provides that the Secretary of Labor must promulgate stan-
dards for workplace exposure to toxic substances “which most adequately assure[ ], to the
extent feasible, on the basis of the best available evidence, that no employee will suffer
material impairment of health or functional capacity even if such employee has regular
exposure to the hazard . . . for the period of his working life.”  29 U.S.C. § 655(b)(5)
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its Frankenstein-like warts, knobs, and (concededly) dangers, the unconstitu-
tional delegation doctrine is worth hewing from the ice.”2  The chief danger
of reviving the nondelegation doctrine feared by Professor Scalia was that,
given “the difficulty of enunciating how much delegation is too much,”3 judi-
cial enforcement of a nondelegation principle would be “an invitation to
judicial policy making in the guise of constitutional law.”4  “But,” countered
Professor Scalia in response to his own concerns, “surely vague constitutional
doctrines are not automatically unacceptable.”5


In 1989, in Mistretta v. United States,6 a Supreme Court Justice named
Antonin Scalia faced a statute at least as empty and vacuous as the statute that
Professor Antonin Scalia had urged the Court to invalidate on nondelegation
grounds less than a decade earlier.  The Sentencing Reform Act of 1984
charged the United States Sentencing Commission with devising legally bind-
ing sentencing ranges for federal offenses,7 subject only to three broad
goals,8 four broad purposes,9 seven incommensurable factors for determin-
ing offense categories,10 and eleven incommensurable factors for determin-
ing offender characteristics.11  It is hard to imagine a more open-ended grant
of authority to an agency on so important a matter.  Justice Scalia, without
citing Professor Scalia, wrote:


But while the doctrine of unconstitutional delegation is unquestionably a
fundamental element of our constitutional system, it is not an element read-


(2012).  For discussion of the fundamental emptiness of this statute—with or without the
“to the extent feasible” language that engaged the attention of some of the Justices in
Industrial Union—see Gary Lawson, Delegation and Original Meaning, 88 VA. L. REV. 327,
381–86 (2002).


2 Antonin Scalia, A Note on the Benzene Case, REGULATION, July/Aug. 1980, at 25, 28.
The ice from which the nondelegation doctrine had to be hewed was the deep freeze
placed on it after 1935, when it was first and last employed by the Court to invalidate a
congressional statute. See Panama Ref. Co. v. Ryan, 293 U.S. 388, 433 (1935) (first); A.L.A.
Schechter Poultry Corp. v. United States, 295 U.S. 495, 551 (1935) (last).


3 Scalia, supra note 2, at 27 (“The relevant factors are simply too multifarious: How
significant is the power in question (for example, fixing customs duties versus fixing prices
and wages for the entire economy)?  How technical are the judgments left for executive
determination (for example, establishing construction criteria for nuclear reactors versus
establishing standards for ‘fair’ advertising)?  What degree of social consensus exists with
respect to those nontechnical judgments committed to the executive (for example, defin-
ing ‘unfair or deceptive trade practices’ versus defining acceptable levels of air pollution)?
And—most imponderable of all—how great is the need for immediate action (for exam-
ple, the executive-determined price controls authorized in World War II versus those
authorized in 1970, during the Vietnam conflict)?”).


4 Id. at 28.
5 Id.
6 488 U.S. 361 (1989).
7 See 28 U.S.C. § 994(a) (2012).
8 See id. § 991(b)(1), § 994(f).
9 See id. § 994(g); see also 18 U.S.C. § 3553(a)(2).


10 See 28 U.S.C. § 994(c).
11 See id. § 994(d).
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ily enforceable by the courts.  Once it is conceded, as it must be, that no
statute can be entirely precise, and that some judgments, even some judg-
ments involving policy considerations, must be left to the officers executing
the law and the judges applying it, the debate over unconstitutional delega-
tion becomes a debate not over a point of principle but over a question of
degree. . . . [I]t is small wonder that we have almost never felt qualified to
second-guess Congress regarding the permissible degree of policy judgment
that can be left to those executing or applying the law.12


While Justice Scalia dissented from the Court’s judgment in Mistretta
upholding the statute because the Sentencing Commission did not have even
nominal executive authority to anchor its rulemaking power,13 he made it
clear that he “fully agree[d]” with the otherwise unanimous Court’s “rejec-
tion of petitioner’s contention that the doctrine of unconstitutional delega-
tion of legislative authority has been violated because of the lack of
intelligible, congressionally prescribed standards to guide the
Commission.”14


Moreover, in 2001, in Whitman v. American Trucking Association,15 Justice
Scalia wrote the opinion for a unanimous Court upholding against a
nondelegation challenge a provision of the Clean Air Act mandating the
administrative issuance of air quality standards, “the attainment and mainte-
nance of which in the judgment of the Administrator [of the Environmental
Protection Agency], based on such criteria and allowing an adequate margin
of safety, are requisite to protect the public health.”16  Apart from a brief
comment in a statutory interpretation case in 2012, in which the relevant
statute specified no governing standard whatsoever,17 nothing since 2001
suggests that Justice Scalia has changed his mind about enforcing the
nondelegation doctrine.


What happened during the transition from Professor Scalia to Justice
Scalia?  And was the Professor or the Justice correct?


Part I of this Article addresses the first question, which we think has a
very straightforward answer.  When Professor Scalia became a judge, certain
of his always-present jurisprudential inclinations came strongly to the fore.
The same year that Mistretta was decided, Justice Scalia published a famous
law review article entitled The Rule of Law as a Law of Rules18 that provides


12 Mistretta v. United States, 488 U.S. 361, 415–16 (1989) (Scalia, J., dissenting).
13 See id. at 420–21.
14 Id. at 416.
15 531 U.S. 457 (2001).
16 42 U.S.C. § 7409(b)(1).
17 See Reynolds v. United States, 132 S. Ct. 975, 986 (2012) (Scalia, J., dissenting) (“[I]t


is not entirely clear to me that Congress can constitutionally leave it to the Attorney Gen-
eral to decide—with no statutory standard whatever governing his discretion—whether a
criminal statute will or will not apply to certain individuals.  That seems to me sailing close
to the wind with regard to the principle that legislative powers are nondelegable . . . .”).


18 See Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175 (1989).
As evidence of the article’s fame, a simple search of WestlawNext’s “Law Reviews and Jour-
nals” database on October 23, 2014 showed 1329 citations.
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crucial insight—in our view more insight than any other article or opinion
that he has written—into his jurisprudential philosophy.  While the article
itself has the modest goal of describing how Justice Scalia thinks courts
should formulate judge-made doctrinal principles,19 the title and the sub-
themes running though the piece perfectly encapsulate Justice Scalia’s broad
approach to constitutional (and indeed all kinds of) adjudication.


For Justice Scalia, the essence of law is impersonal rules that can be
impersonally applied.  While he stopped short in The Rule of Law as a Law of
Rules of calling for an absolute ban on balancing tests and vague totality-of-
the-circumstances standards—he noted dryly that “for my sins, I will probably
write some of the opinions that use them”20—it is clear that Justice Scalia
finds those kinds of inquiries antithetical to both the judicial enterprise and
the very notion of law.  Indeed, he describes decisions under these kinds of
vague standards as “not so much pronouncing the law in the normal sense as
engaging in the less exalted function of fact finding.”21  If a legal norm is not
rule-like, then for Justice Scalia it is not really law at all—or at the very least
not law that is judicially enforceable.


Professor Scalia worried about this sort of thing quite a bit back in 1980,
but clearly Justice Scalia, when faced with the actual task of formulating a
workable nondelegation doctrine, elevated those worries to a new level.
Because it is impossible to formulate the nondelegation doctrine in a fashion
that does not leave considerable room for judicial discretion,22 it is not sur-
prising that Justice Scalia effectively declared it nonjusticiable.


We believe that almost all of Justice Scalia’s jurisprudence, including
some parts that are sometimes thought to be anomalous, can be understood
in terms of his strong equation of law and rules.  This conception of law as
properly consisting only of rules generally overwhelms any other influences
on Justice Scalia’s decisionmaking, including influences drawn from inter-
pretative theory.23  Thus, on more than infrequent occasions, Justice Scalia’s
law-of-rules approach seems to lead to results that are inconsistent with his
professed originalist methodology, which he set forth in another famous
1989 law review article called Originalism: The Lesser Evil.24  His approach to
the nondelegation doctrine is a good example, as is his treatment of the Privi-
leges or Immunities Clause of the Fourteenth Amendment.25


19 See id. at 1176–77.
20 Id. at 1187.
21 Id. at 1180–81.
22 See infra notes 36–45 and accompanying text.
23 We are hardly the first to make this observation. See Kathleen M. Sullivan, Foreword:


The Justices of Rules and Standards, 106 HARV. L. REV. 22, 82 (1992) (“[F]or Justice Scalia, the
enterprise of rationalizing constitutional interpretation is dominated by favoritism for
rules.  If the quest for rules is primary, it does not matter on which interpretive axis he
finds one.”).


24 See Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REV. 849 (1989).  A
search of WestlawNext’s “Law Reviews and Law Journals” database on October 23, 2014
yielded a “mere” 1005 citations to this article.


25 See infra notes 52–62 and accompanying text.
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All of this is understandable—and we say understandable rather than
correct—once one grasps that The Rule of Law as a Law of Rules rather than
Originalism: The Lesser Evil is the urtext for Justice Scalia’s jurisprudence.  Put
in constitutional terms, if the “judicial Power”26 is fundamentally the power
and duty to decide cases in accordance with governing law,27 then for Justice
Scalia that amounts to the power and duty to decide cases in accordance with
governing rules.


In Part II, we address whether Professor Scalia or Justice Scalia has the
stronger argument on the legal acceptability of standards in constitutional
law, and we come down squarely on the side of Professor Scalia.  As (if we
may be so bold) a matter of interpretation,28 Justice Scalia is wrong to try to
impose an across-the-board, rules-oriented presumption on the Constitution.
The Constitution sometimes prescribes rules and it sometimes prescribes
standards.  Indeed, as we will show, it prescribes standards more often than
one might think, including in the text of the Constitution of 1788.  The origi-
nal document is infused with standards to a degree that often escapes notice.
The nondelegation doctrine is only the tip of the iceberg; all of the enumer-
ated powers are granted against a background of fiduciary law that is largely
driven by standards.  If Justice Scalia refuses to enforce constitutional provi-
sions that he does not regard as sufficiently rule-like, such as the nondelega-
tion principle or less-than-absolute antidiscrimination norms,29 the result will
be to sustain objectively unconstitutional governmental acts and institutions
or to invalidate objectively constitutional ones.


Of course, Justice Scalia does not advance his rule orientation directly as
a theory of meaning; he grounds it primarily in concerns about the institu-
tional role of courts.  But, as we suggested above, his argument could be cast
in interpretative terms by treating it as a reading of Article III’s grant of the
“judicial Power.”30  That is, Justice Scalia could be saying that because the
judicial power is the power to apply law to particular disputes, Article III
requires federal courts to apply only rules in adjudication because only rules
actually constitute law.  If the American Constitution was a common law con-
struct along the lines of a simple caricature of the British Constitution, for
which the object of interpretation is to induce the norms that are immanent
in practices, customs, and social structures, there would in fact be much to
Justice Scalia’s position; there are very good arguments for conducting com-
mon law adjudication of that form with a strong, and perhaps even over-
whelming, preference for rules.31  Accordingly, when federal courts are


26 U.S. CONST. art. III, § 1.
27 See Gary Lawson & Christopher D. Moore, The Executive Power of Constitutional Inter-


pretation, 81 IOWA L. REV. 1267, 1273–74 (1996).
28 Cf. ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW


(1997).
29 See infra notes 46–51 and accompanying text.
30 U.S. CONST. art. III, § 1.
31 Indeed, we plan to make those arguments in a subsequent work, and they are fore-


shadowed in Steven G. Calabresi & Bradley G. Silverman, Hayek and the Citation of Foreign
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fashioning federal common law, Justice Scalia’s jurisprudential approach is
sound.  But interpretation of the American Constitution is not a common law
enterprise of that sort.32  The American Constitution already provides the
relevant norms in explicit fashion; the job of interpretation is to decode
them and apply their meaning deductively to particular circumstances.  For
that enterprise, Article III instructs courts to find and apply the law—
whatever that law may be and whatever form the relevant norms happen to
take.  And if the Constitution wants to defy an ideal conception of legal meta-
physics and define some standards to be law, that is the Constitution’s pre-
rogative.  If federal courts are to be faithful to their charge under Article III,
the rule of law must be a law of law.33


I


Randy Barnett has flatly accused Justice Scalia of “ignoring the original
meaning of those portions of the Constitution that conflict with his concep-
tion of ‘the rule of law as a law of rules.’”34  Justice Scalia, for his part, thinks
that his commitment to rules flows quite naturally from his theory of inter-
pretation, writing that “it is perhaps easier for me than it is for some judges to
develop general rules, because I am more inclined to adhere closely to the
plain meaning of a text.”35  Professor Barnett and Justice Scalia are both, as
Obi Wan might say, right from a particular point of view, and it is not our
task in this Part to mediate that dispute.  Rather, we aim here simply to
describe the extent to which Justice Scalia’s jurisprudence is driven by a
search for rules rather than a more calibrated interpretative search for origi-
nal meaning.  Subsequently, in Part II, we explore the extent to which that
commitment is consistent with the Constitution.


There are numerous examples of Justice Scalia’s rule-driven rather than
meaning-driven approach to decisionmaking, including many examples in
which that approach seems to place him at odds with the consensus views of


Law, 2015 MICH. ST. L. REV. (forthcoming) (manuscript at 16–17) (on file with authors).
Professor Lawson, speaking only for himself, believes that there might also be a very mod-
est case for preferring rules to standards in the interpretation of the actual American Con-
stitution in close cases, though the rule-preference would enter only through an
epistemological decision about when to cease looking for additional evidence of the right
answer.  He plans to explore this possibility in a future work, though even if he is right, it
would affect the conclusions of this paper only at some very remote margins.


32 On the differences among common law, statutory, and constitutional adjudication
from the perspective of a Hayekian account of rules, see Nicholas Terrell, Private Law,
Legislation, and Constitutional Limitations: A Modern Hayekian Analysis of Law (unpublished
manuscript at 33–50) (on file with authors).


33 Accord JACK M. BALKIN, LIVING ORIGINALISM 6–7, 14, 23–24 (2011); see David A.
Strauss, On the Origin of Rules (with Apologies to Darwin): A Comment on Antonin Scalia’s The
Rule of Law as a Law of Rules, 75 U. CHI. L. REV. 997, 1006 (2008) (“Textualism will lead
you to rules only when the text happens to prescribe a rule.”).


34 Randy E. Barnett, Scalia’s Infidelity: A Critique of “Faint-Hearted” Originalism, 75 U.
CIN. L. REV. 7, 12 (2006).


35 Scalia, supra note 18, at 1184.
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his fellow originalists (including us).  We mean for this discussion to be illus-
trative, not exhaustive.


The example of the nondelegation doctrine is perhaps the clearest case.
The originalist case for a nondelegation doctrine is very strong, and even
overwhelming.36  But because application of the doctrine requires drawing
lines among the legislative, executive, and judicial powers—a task that James
Madison said “puzzle[s] the greatest adepts in political science”37 and that
Chief Justice John Marshall said was “a subject of delicate and difficult
inquiry”38—it will necessarily entail a strong element of judgment in accor-
dance with hard-to-articulate standards.  Chief Justice Marshall described the
inquiry as distinguishing “those important subjects, which must be entirely
regulated by the legislature itself, from those of less interest, in which a general
provision may be made, and power given to those who are to act under such
general provisions to fill up the details.”39  Professor Lawson, after spending
much of his professional life studying the nondelegation doctrine, came up
with a formulation (which he intends as a serious description of the actual
required inquiry): “Congress must make whatever policy decisions are suffi-
ciently important to the statutory scheme at issue so that Congress must make
them.”40  In other words, “[t]he line between legislative and executive power
(or between legislative and judicial power) must be drawn in the context of
each particular statutory scheme.  In every case, Congress must make the cen-


36 The essence of an originalist case for a standards-based nondelegation doctrine is
laid out in Lawson, supra note 1, at 336–53, and Gary Lawson, Discretion as Delegation: The
“Proper” Understanding of the Nondelegation Doctrine, 73 GEO. WASH. L. REV. 235, 268 (2005);
see also Michael B. Rappaport, The Selective Nondelegation Doctrine and the Line Item Veto: A
New Approach to the Nondelegation Doctrine and Its Implications for Clinton v. City of New York,
76 TUL. L. REV. 265, 303–12 (2001) (defending a constitutional nondelegation doctrine
and noting that it might apply differently in varying contexts).  Professor Lawson today
would locate the source of the nondelegation principle in the fiduciary character of the
Constitution rather than, as he argued in 2002 and 2005, the Necessary and Proper Clause,
which is simply a context-specific articulation of the broader fiduciary norms that underlie
the document.  This change in view, however, affects only the domain of the nondelegation
doctrine rather than its formulation.  That is, if the doctrine springs from the Necessary and
Proper Clause, it would not apply to legislation regarding federal territories, federal lands,
or the District of Columbia because congressional power over those areas does not stem
from the Necessary and Proper Clause. See U.S. CONST. art. I, § 8, cl. 17 (giving Congress
power of “exclusive Legislation” over the District of Columbia); id. art. IV, § 3, cl. 2 (giving
Congress power to make “all needful Rules and Regulations respecting” federal territories
or property).  A fiduciary theory of nondelegation, however, would extend the doctrine to
all exercises of congressional power, which Professor Lawson now thinks is the better view.
See Gary Lawson, Guy I. Seidman & Robert G. Natelson, The Fiduciary Foundations of Federal
Equal Protection, 94 B.U. L. REV. 415, 447–48 (2014).  But the content of the doctrine is the
same regardless of its precise domain.


37 THE FEDERALIST NO. 37, at 183 (James Madison) (George W. Carey & James McClel-
lan eds., 2001).


38 Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 46 (1825).
39 Id. at 43 (emphasis added).
40 Gary Lawson, The Rise and Rise of the Administrative State, 107 HARV. L. REV. 1231,


1239 (1994).







\\jciprod01\productn\N\NDL\90-2\NDL201.txt unknown Seq: 8 31-DEC-14 8:48


490 notre dame law review [vol. 90:2


tral, fundamental decisions, but Congress can leave ancillary matters to the
President or the courts.”41


These are not the kinds of formulations that are likely to inspire Justice
Scalia.  It is therefore not surprising that he effectively announced in Mistretta
that he would normally not enforce the nondelegation doctrine, notwith-
standing his acknowledgement that it is “unquestionably a fundamental ele-
ment of our constitutional system,”42 because it is “a debate not over a point
of principle but over a question of degree.”43  The clear implication is that
debates over questions of degree are not matters of law (or principle) and
are accordingly not fit subjects for constitutional adjudication by the courts,
even when there are strong originalist reasons for thinking that the Constitu-
tion prescribes a degree-oriented inquiry.  Justice Scalia thus treats the Con-
stitution as though it is subject to an implicit version of § 701(a)(2) of the
Administrative Procedure Act: judicial review is not available when a matter is
“committed to agency [or legislative] discretion by law,”44 meaning that
there is simply “no law to apply.”45  And in this context, no law to apply
means no rule to apply.


Other examples of Justice Scalia’s rule orientation abound.  For
instance, Justice Scalia endorses a strict colorblind interpretation of the Con-
stitution that, among other things, categorically forbids all state and federal
affirmative action efforts—a view that he strongly reiterated in 2013.46  It has
been observed on many occasions that this is a difficult position to derive
from originalist interpretative methods.47  To be sure, there is a serious
originalist case for concluding that the Fourteenth Amendment indeed
imposes a colorblind norm on the States;48 we do not mean to resolve the
issue here or to declare flatly that Justice Scalia is wrong.  Our points are only
that Justice Scalia has not grounded his position in that originalist case49 and
that the case is far from a slam-dunk.  The categorical unconstitutionality of
federal rather than state affirmative action is, if anything, even less clear.  As
an original matter, the doctrine of “federal equal protection” is grounded in
the fiduciary character of the Constitution and, in particular, in the fiduciary
requirement that agents serving multiple principals treat all of the principals


41 Lawson, supra note 1, at 376–77.
42 Mistretta v. United States, 488 U.S. 361, 415 (1989) (Scalia, J., dissenting).
43 Id.
44 5 U.S.C. § 701(a)(2) (2012).
45 Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971) (quoting


S. REP. NO. 79-752, at 26 (1945)).
46 See Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2422 (2013) (Scalia, J., concur-


ring) (“I adhere to the view I expressed in Grutter v. Bollinger: ‘The Constitution proscribes
government discrimination on the basis of race, and state-provided education is no excep-
tion.’” (quoting Grutter v. Bollinger, 539 U.S. 306, 349 (2003) (Scalia, J., concurring in
part and dissenting in part))).


47 See, e.g., Jed Rubenfeld, Affirmative Action, 107 YALE L.J. 427, 427 (1997).
48 See Michael B. Rappaport, Originalism and the Colorblind Constitution, 89 NOTRE DAME


L. REV. 71, 74–77 (2013).
49 See id. at 76–77.
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fairly and reasonably.50  That fiduciary norm, however, does not necessarily
mandate strictly equal treatment in all cases,51 and figuring out the proper
application of that norm to federal affirmative action is actually very difficult
in many contexts.  If Justice Scalia’s jurisprudence was driven primarily by
interpretative originalism, he would probably find matters such as the consti-
tutionality of affirmative action, particularly federal affirmative action, quite
vexing.  But he is adamant about imposing a strict colorblind norm on all
government action.  This position is completely understandable if one views
it through the lens of “law as rules”—that is, if one takes The Rule of Law as a
Law of Rules rather than Originalism: The Lesser Evil as the guiding text.  “No
racial discrimination” is far more rule-like than “no unfair or unwarranted
racial discrimination”—even if the latter is actually closer to the “true” consti-
tutional norm.


As far as action by the states is concerned, the strong consensus among
originalist scholars is that the Privileges or Immunities Clause of the Four-
teenth Amendment, rather than the Equal Protection Clause, is the appropri-
ate source of a general nondiscrimination norm, with the Equal Protection
Clause’s reference to “protection of the laws” focused on executive and judi-
cial application of norms.52  Acceptance of this view, however, requires one
to see the Privileges or Immunities Clause as the central provision in Section
1 of the Fourteenth Amendment.53  Could that also make it the appropriate
vehicle (if there is one) for some kind of incorporation of the Bill of Rights
against the states?  Or perhaps even for enforcement against the states of
some category of “privileges or immunities” not limited by the specification
in the 1791 Bill of Rights?


This issue squarely arose in McDonald v. City of Chicago,54 in which the
Court had to decide whether to apply the Second Amendment’s guarantee of
an individual right to keep and bear arms55 to state and local governments.
The majority opinion, which Justice Scalia joined, so applied it pursuant to
the Due Process Clause of the Fourteenth Amendment,56 as has been the
Court’s practice with regard to incorporation for more than a century.57  Jus-
tice Thomas wrote an extensive, scholarly concurring opinion setting out the
originalist case for reliance upon the Privileges or Immunities Clause


50 See Lawson, Seidman & Natelson, supra note 36, at 424–46.
51 See id. at 441–46.
52 See, e.g., Steven G. Calabresi & Andrea Mathews, Originalism and Loving v. Virginia,


2012 BYU L. REV. 1393, 1419; John Harrison, Reconstructing the Privileges or Immunities
Clause, 101 YALE L.J. 1385, 1390 (1992).


53 See, e.g., Steven G. Calabresi, The Originalist and Normative Case Against Judicial Activ-
ism: A Reply to Professor Barnett, 103 MICH. L. REV. 1081, 1086 (2005).


54 561 U.S. 742 (2010).
55 See District of Columbia v. Heller, 554 U.S. 570, 635 (2008).  We do not address here


whether Heller was correctly decided.
56 See McDonald, 561 U.S. at 766–70.
57 See Chicago, Burlington & Quincy R.R. v. Chicago, 166 U.S. 226, 236–39 (1897)


(applying the principles of the Takings Clause to the states).
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instead.58  Justice Scalia did not give a reason for not joining Justice
Thomas’s opinion other than precedent.  Perhaps that is more than suffi-
cient reason for anyone who does not have a bugaboo about precedent on
his brain,59 but we suspect that Justice Scalia might be reluctant to open a
can of worms about what constitutes “privileges or immunities” without a
specified rule to cabin judicial discretion.  After all, Justice Scalia has very
reluctantly acceded to precedent with respect to substantive due process (of
which incorporation is a special case) only on the condition that rights
imported through that mechanism be defined by reference to “the most spe-
cific level at which a relevant tradition protecting, or denying protection to,
the asserted right can be identified,”60 because “a rule of law that binds
neither by text nor by any particular, identifiable tradition is no rule of law at
all.”61  Surely he would say the same of attempts to derive doctrine from the
Privileges or Immunities Clause, even if that clause is the “correct” provision
to apply under originalism.62


There are numerous instances other than constitutional colorblindness
in which Justice Scalia has firmly opted for a rule-like norm when the “cor-
rect” originalist answer is either a standard or, at best, unclear.  In Tennessee
v. Lane,63 Justice Scalia exhaustively catalogued the many cases, spanning
provisions from Section 5 of the Fourteenth Amendment to the various pro-
visions of the Eighth Amendment to the existence/meaning/universe/mys-
tery-of-life clause intuited by the joint opinion in Planned Parenthood of
Southeastern Pennsylvania v. Casey,64 in which he has refused to go along with
“proportionality” tests65 because they are “flabby” and “a standing invitation
to judicial arbitrariness and policy-driven decisionmaking.”66  In some of
those cases, such as Casey, the originalist answer is clear and Justice Scalia’s
decision was wholly in sync with it.67  In others, however, such as the correct
meaning of the Eighth Amendment, matters are more difficult.  It would
require a separate article to produce an originalist analysis of the Eight
Amendment, so we are not saying that Justice Scalia was necessarily wrong
(though we suspect that he might have been) to reject a proportionality anal-


58 McDonald, 561 U.S. at 805–58 (Thomas, J., concurring in part and concurring in the
judgment).


59 See Gary Lawson, Mostly Unconstitutional: The Case Against Precedent Revisited, 5 AVE


MARIA L. REV. 1 (2007); Gary Lawson, The Constitutional Case Against Precedent, 17 HARV. J.L.
& PUB. POL’Y 23 (1994).


60 Michael H. v. Gerald D., 491 U.S. 110, 127 n.6 (1989) (plurality opinion).
61 Id.
62 For similar suspicions, see James E. Fleming, The New Originalist Manifesto, 28 CONST.


COMMENT. 539, 553–56 (2013) (book review).
63 541 U.S. 509 (2004).
64 505 U.S. 833 (1992) (plurality opinion).
65 See Lane, 541 U.S. at 557 (Scalia, J., dissenting).
66 Id. at 557–58.
67 See Steven G. Calabresi, Text, Precedent, and the Constitution: Some Originalist and Nor-


mative Arguments for Overruling Planned Parenthood of Southeastern Pennsylvania v. Casey,
22 CONST. COMMENT. 311 (2005).
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ysis in Eighth Amendment cases.  Our point is only that his rejection was
driven by a theory of law rather than by a theory of interpretation.68


Without belaboring the point, similar rule-oriented themes can be
drawn from much of Justice Scalia’s jurisprudence, involving provisions as
diverse as the Takings Clause,69 the Appointments Clause,70 and the Con-
frontation Clause.71  Moreover, his rule orientation fully explains much of
his behavior that sometimes perplexes critics.  For instance, before the deci-
sion in National Federation of Independent Business v. Sebelius72 was issued, many
people thought that Justice Scalia might uphold the individual mandate in
the Patient Protection and Affordable Care Act in view of his opinion in Gon-
zales v. Raich73 approving the power of Congress to regulate the growing of
plants in one’s home for personal use.74  Some have subsequently criticized
Justice Scalia’s vote in Sebelius to invalidate the mandate as inconsistent with
his position in Raich.75  But any apparent inconsistency vanishes when one
thinks about Justice Scalia’s view of law as rules.  Justice Scalia voted as he did
in Raich because he thought (wrongly as a matter of original meaning but
consistently with precedent) that federal power under the Necessary and
Proper Clause included the power to regulate even noneconomic local activ-
ity where it is a “necessary part of a more general regulation of interstate
commerce.”76  Throw in the (also wrong as a matter of original meaning but
consistent with precedent) premise that “necessary” means “rationally related
to,”77 and one has a rule: Congress can regulate virtually any activity, however


68 See Mitchell N. Berman & Kevin Toh, On What Distinguishes New Originalism from Old:
A Jurisprudential Take, 82 FORDHAM L. REV. 545 (2013) (suggesting that much of modern
originalist thought is based on theories of law rather than theories of meaning).


69 See Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992) (searching for a categorical
rule in takings jurisprudence).


70 See Edmond v. United States, 520 U.S. 651 (1997) (searching for a categorical rule
for defining inferior officers).


71 See Crawford v. Washington, 541 U.S. 36 (2004) (searching for a categorical rule
governing when the introduction of hearsay evidence violates the Sixth Amendment).


72 132 S. Ct. 2566 (2012).
73 545 U.S. 1, 33 (2005) (Scalia, J., concurring).
74 See, e.g., Sam Stein, Justice Scalia, Not Kennedy, Eyed as Key Vote in Support of Health


Care, HUFFINGTON POST (Feb. 3, 2011, 5:53 PM), http://www.huffingtonpost.com/2011/
02/03/justice-scalia-health-care-reform_n_818396.html (noting some scholars believed
that Justice Scalia would be an important vote in the health care debated based on his
concurring opinion in Raich).


75 See, e.g., David S. Schwartz, High Federalism: Marijuana Legalization and the Limits of
Federal Power to Regulate States, 35 CARDOZO L. REV. 567, 617 n.193 (2013) (“I see no con-
vincingly principled distinction between that ground for upholding the [Controlled Sub-
stances Act] in Raich and his vote to strike down the individual mandate in NFIB.”).


76 Raich, 545 U.S. at 37 (Scalia, J., concurring).
77 The modern Court has repeatedly described the inquiry into necessity as a rational-


ity test. See, e.g., United States v. Comstock, 560 U.S. 126, 134 (2010); Sabri v. United
States, 541 U.S. 600, 605 (2004).  The correct inquiry, however, is the one suggested by
James Madison that runs between the latitudinarian rational basis test favored by Hamilton
and the strict necessity standard favored by Jefferson. See Lawson, supra note 36, at 246–48.







\\jciprod01\productn\N\NDL\90-2\NDL201.txt unknown Seq: 12 31-DEC-14 8:48


494 notre dame law review [vol. 90:2


local, when it is done pursuant to a general scheme that regulates interstate
commerce.  The individual mandate is not within this rule, because failing to
purchase health insurance is not activity in this sense at all.78 Raich’s rule
does not allow Congress to regulate people for sitting in their living rooms
and doing nothing.  In order to extend Congress’s power to include the indi-
vidual mandate, a new rule was needed.  The government was offered the
chance to provide such a rule but was not able to come up with a plausible
rule that would authorize the mandate.79  For Justice Scalia, the case was
therefore clear: no rule, no law, no mandate.


As Justice Scalia himself predicted,80 there are occasions in which Justice
Scalia opts for standards over rules.  That is not surprising; real-world adjudi-
cation is driven by a complicated network of forces, some of which are very
unruly.  For example, any Justice who gives any weight at all to precedent will
see even the strongest interpretative or jurisprudential inclinations compro-
mised from time to time.  And even the strongest preference for rules (or, for
that matter, the strongest preference for standards) will surely give way when
the only available rules (or standards) are interpretatively implausible.


A good illustration of the tensions in real-world adjudication is United
States v. Virginia,81 in which the Court held unconstitutional as a violation of
equal protection the single-sex admission policy of the Virginia Military Insti-
tute (VMI), using a standard of review approaching, if not quite reaching,
the “strict scrutiny” generally afforded classifications based on race or
national origin.82  Strict (or near-strict) scrutiny will almost always result in
invalidation of challenged governmental action and is therefore more rule-
like than an “intermediate” scrutiny that involves more calibrated balancing
of governmental, social, and private interests by asking whether there is “a


78 Living and breathing are, of course, activities of sorts, but the rule in Raich rather
clearly contemplated something more particular and (for lack of a better word) active to
count as “activity.”  Any such qualification necessarily makes the rule less determinate, but
a norm does not have to be entirely determinate in order to be a rule. See infra note 90
(describing the spectrum of rules and standards).  Seeking to participate in the market for
health care services, by contrast, is probably activity within the meaning of Raich—and the
joint opinion in Sebelius accordingly made clear that Congress could properly have regu-
lated people’s insurance practices at that point of entry. See Nat’l Fed’n of Indep. Bus. v.
Sebelius, 132 S. Ct. 2566, 2647 (2012) (joint dissent).


79 Nat’l Fed’n of Indep. Bus., 132 S. Ct. at 2647 (joint dissent) (“The Government was
invited, at oral argument, to suggest what federal controls over private conduct (other than
those explicitly prohibited by the Bill of Rights or other constitutional controls) could not
be justified as necessary and proper for the carrying out of a general regulatory scheme.  It
was unable to name any.” (citing Transcript of Oral Argument at 27–30, 43–45, Nat’l Fed’n
of Indep. Bus., 132 S. Ct. 2566 (No. 11-398))).  To be sure, “the government can regulate
anything and everything” is a rule, just as is “the government always wins” or “the govern-
ment always wins on even-numbered Tuesdays.”  For Justice Scalia, rule-ness is a necessary
but not sufficient condition for a norm to be law.  The norm must also be grounded in
some authoritative source.


80 See supra note 20 and accompanying text.
81 518 U.S. 515 (1996).
82 See id. at 532–33.
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‘substantial relation’ between the classification and the state interests that it
serves.”83  Justice Scalia nonetheless advocated the use of intermediate scru-
tiny, under which he would have upheld VMI’s admissions policy.84


But of course this case, as do many real-world cases, presented a far
more complex set of choices than a decision between rules and standards.
Justice Scalia regards the Court’s entire scheme of levels of review for classifi-
cations as “made-up tests,”85 which he accepts only provisionally, partly
because of precedent and partly because he believes that, if fairly and hon-
estly applied, such “abstract tests . . . are essential to evaluating whether the
new restrictions that a changing society constantly imposes upon private con-
duct comport with that ‘equal protection’ our society has always accorded in
the past.”86  And even his seeming acceptance of standard-like balancing is
mitigated somewhat by his insistence that interest balancing must serve only
to protect rather than change pre-existing social traditions:


But in my view the function of this Court is to preserve our society’s values
regarding (among other things) equal protection, not to revise them; to pre-
vent backsliding from the degree of restriction the Constitution imposed
upon democratic government, not to prescribe, on our own authority, pro-
gressively higher degrees.  For that reason it is my view that, whatever
abstract tests we may choose to devise, they cannot supersede—and indeed
ought to be crafted so as to reflect—those constant and unbroken national
traditions that embody the people’s understanding of ambiguous constitu-
tional texts.87


Even when adopting standards, Justice Scalia hedges them with rules.  The
resulting levels of scrutiny as applied by Justice Scalia in United States v. Vir-
ginia, while hardly rule-like, represent Justice Scalia’s accommodation to
some very powerful realities of modern equal protection adjudication.  If that
makes Justice Scalia something of a “faint-hearted rule-ist,”88 he can at least
plausibly claim that he is more consistent in his orientation than are most
people in this business.


Others can surely find other examples of Justice Scalia choosing less
rather than more rule-like options.89  We do not claim that a rule-preference
is the only force driving Justice Scalia’s jurisprudence; that would be flat-out
silly.  But we do think that a very strong rule-preference is one of the most
important vectors that affects his decisions and that in many contexts that
rule vector swamps other considerations, including the Constitution’s origi-
nal meaning.


83 Id. at 573 (Scalia, J., dissenting).
84 See id. at 570–71.
85 Id. at 570.
86 Id. at 568.
87 Id.
88 Cf. Scalia, supra note 24, at 864 (describing himself as a “faint-hearted originalist”).
89 It would be very difficult, for example, to characterize standing law—as articulated


by Justice Scalia or by anyone else—as “rule-like” in any meaningful sense.
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If the Constitution objectively consisted entirely of rules, Justice Scalia’s
position would be trivially correct as an application of the Constitution.  But
that is emphatically not the case.


II


There is no single, noncontroversial way to determine the extent to
which a norm is rule-like.  Rules, as distinct from standards or particularistic
decisionmaking methods, have some significant degree of generality and def-
initeness,90 but there is no metric for measuring how general and/or definite
something must be in order to be called a rule.  Rules are sometimes defined
in terms of their effects—for example, rules “say that if certain routinely
identifiable circumstances obtain, then a certain determinate response is
required, or permitted, or that it will have a certain legal standing or conse-
quence attached”91—and are sometimes said to be “opaque to their justifica-
tions,”92 meaning that “we usually need not look to the values that warrant
their adoption in order to know when they are to be applied.”93  None of
this, however, provides a foolproof way to tell whether a particular norm is a
rule or a standard.94


Notwithstanding these difficulties, people distinguish rules from stan-
dards all of the time, and at least over a significant range of cases there is
little dispute about the proper characterizations.  Everyone understands that
when the Constitution says that a person must “have attained to the Age of
thirty five Years”95 in order to be President, it is prescribing a rule, and when
tort law makes the test of liability the behavior of the “reasonable person,”96


90 See LARRY ALEXANDER & EMILY SHERWIN, THE RULE OF RULES: MORALITY, RULES, AND


THE DILEMMAS OF LAW 30–31 (2001); see also ALAN H. GOLDMAN, PRACTICAL RULES 108
(2002) (noting that rules “should be definite and their application should be predict-
able”); Sullivan, supra note 23, at 58 (“A legal directive is ‘rule’-like when it binds a deci-
sion-maker to respond in a determinate way to the presence of delimited triggering
facts.”).  To be sure, although this is the canonical set of criteria for rule-ness, as a jurispru-
dential matter it is not obvious that rules are always more definite or predictable than
standards.  Indeed, it is possible that the rules/standards distinction cannot really be
drawn verbally but can only be recognized in practice, though that is a matter for another
day.  We are grateful to David Lyons for highlighting this problem of definition.


91 GOLDMAN, supra note 90, at 107; cf. Louis Kaplow, Rules Versus Standards: An Eco-
nomic Analysis, 42 DUKE L.J. 557, 560 (1992) (adopting a scheme of definitions “in which
the only distinction between rules and standards is the extent to which efforts to give content to the law
are undertaken before or after individuals act”).


92 GOLDMAN, supra note 90, at 107.
93 Id.
94 For a readable general introduction to the distinction between rules and standards,


which provides no clear method for demarcating the line between them, see Lawrence B.
Solum, Legal Theory Lexicon 026: Rules, Standards, Principles, Catalogs, and Discretion, LEGAL


THEORY LEXICON, http://lsolum.typepad.com/legal_theory_lexicon/2004/03/legal_theo
ry_le_3.html (last modified Sept. 22, 2014).


95 U.S. CONST. art. II, § 1, cl. 5.
96 See 57A AM. JUR. 2D Negligence § 7 (2014) (“[N]egligence consists of acting other


than as a reasonable person would do in the circumstances . . . .”).
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it is prescribing a standard.  The existence of numerous hard cases of classifi-
cation does not eliminate the easy ones, even if one cannot precisely articu-
late what makes the easy cases easy.


There are many easy cases in which the Constitution rather obviously
prescribes standards rather than rules.  The usual example is the Fourth
Amendment’s prohibition against “unreasonable searches and seizures,”97


which stands in marked (even if not sharp) contrast to the more rule-like
requirement in the same amendment that courts can only issue warrants
“particularly describing the place to be searched, and the persons or things
to be seized.”98  A quick look through the rest of the Bill of Rights yields a
number of relatively plain rules rather than standards, such as the flat bans
on congressional laws “respecting an establishment of religion”99 or infring-
ing “the right of the people to keep and bear Arms,”100 provisions forbidding
the federal government from making any person “be subject for the same
offence to be twice put in jeopardy of life or limb”101 or compelling a person
“in any criminal case to be a witness against himself,”102 and the requirement
that criminal trials be conducted in the “district wherein the crime shall have
been committed; which district shall have been previously ascertained by
law.”103  It also yields a substantial number of standards in addition to the
search and seizure clause of the Fourth Amendment.  The requirement of
indictment by grand jury can be suspended in case of “public danger,”104


deprivations of life, liberty, and property must be accompanied by “due pro-
cess of law,”105 compensation for takings of property must be “just,”106 crimi-
nal defendants must be given “speedy”107 trials by “impartial”108 juries, and
neither fines nor bail shall be “excessive.”109  Again keeping in mind that
there is no hard and fast line between rules and standards, these latter provi-
sions all seem to have at least one foot, if not both feet, in the “standards”
section.


The original constitutional text at first glance seems much more rule-
like.110  The various selection procedures for members of Congress, the Pres-
ident, and the Vice President, in particular, look quite detailed and precise,
and the requirements for valid legislation in Article I, Section 7 do not


97 U.S. CONST. amend. IV.
98 Id.  Midway between those two provisions on the rules/standards spectrum stands


the requirement that warrants issue only upon a showing of “probable cause.” Id.
99 Id. amend. I.


100 Id. amend. II.
101 Id. amend. V.
102 Id.
103 Id. amend. VI.
104 Id. amend. V.
105 Id.
106 Id.
107 Id. amend. VI.
108 Id.
109 Id. amend. VIII.
110 See GOLDMAN, supra note 90, at 122–23.
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appear to leave much to the imagination.  Importantly, a rule-like formula-
tion does not necessarily exclude all ambiguity or vagueness in terms,111 so to
say that a provision is rule-like does not mean that it is necessarily crisp and
clear in all applications.  The Appointments Clause, for example, reads like a
highly technical rule,112 but the interpretative questions left unanswered by
the text are legion.113  Article I, Section 7 is about as rule-like a provision as
one can draft,114 but that does not foreclose disputes about what constitutes
a “Bill”115 or what sorts of legislative actions, other than passage of a bill,
require presidential presentment.116  It is only to say that the provision takes


111 On the important distinction between ambiguity and vagueness, see Lawrence B.
Solum, Originalism and Constitutional Construction, 82 FORDHAM L. REV. 453, 469–70 (2013).
112 See U.S. CONST. art. II, § 2, cl. 2 (“[The President] shall nominate, and by and with


the Advice and Consent of the Senate, shall appoint Ambassadors, other public Ministers
and Consuls, Judges of the supreme Court, and all other Officers of the United States,
whose Appointments are not herein otherwise provided for, and which shall be established
by Law: but the Congress may by Law vest the Appointment of such inferior Officers, as
they think proper, in the President alone, in the Courts of Law, or in the Heads of
Departments.”).
113 For an incomplete compendium of such questions, many of which result in stan-


dard-like answers as a matter of original meaning, see GARY LAWSON, FEDERAL ADMINISTRA-


TIVE LAW 142–43 (6th ed. 2013).
114 For the text of the legislative process, see U.S. CONST. art. I, § 7:


[1] All Bills for raising Revenue shall originate in the House of Representa-
tives; but the Senate may propose or concur with Amendments as on other Bills.


[2] Every Bill which shall have passed the House of Representatives and the
Senate, shall, before it becomes a Law, be presented to the President of the
United States; If he approve he shall sign it, but if not he shall return it, with his
Objections to that House in which it shall have originated, who shall enter the
Objections at large on their Journal, and proceed to reconsider it.  If after such
Reconsideration two thirds of that House shall agree to pass the Bill, it shall be
sent, together with the Objections, to the other House, by which it shall likewise
be reconsidered, and if approved by two thirds of that House, it shall become a
Law.  But in all such Cases the Votes of both Houses shall be determined by yeas
and Nays, and the Names of the Persons voting for and against the Bill shall be
entered on the Journal of each House respectively.  If any Bill shall not be
returned by the President within ten Days (Sundays excepted) after it shall have
been presented to him, the Same shall be a Law, in like Manner as if he had
signed it, unless the Congress by their Adjournment prevent its Return, in which
Case it shall not be a Law.


[3] Every Order, Resolution, or Vote to which the Concurrence of the Senate
and House of Representatives may be necessary (except on a question of Adjourn-
ment) shall be presented to the President of the United States; and before the
Same shall take Effect, shall be approved by him, or being disapproved by him,
shall be repassed by two thirds of the Senate and House of Representatives,
according to the Rules and Limitations prescribed in the Case of a Bill.


115 See J. Gregory Sidak & Thomas A. Smith, Four Faces of the Item Veto: A Reply to Tribe
and Kurland, 84 NW. U. L. REV. 437, 466–74 (1990).
116 See Gary Lawson, Burning Down the House (and Senate): A Presentment Requirement for


Legislative Subpoenas Under the Orders, Resolutions, and Votes Clause, 83 TEX. L. REV. 1373
(2005); Seth Barrett Tillman, A Textualist Defense of Article I, Section 7, Clause 3: Why Hol-
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a form that, more than not, meets the generality and determinateness crite-
ria for being a rule.  With this understanding, it is fair to say that the bulk of
the original Constitution consists primarily of rules.


But there is also ample representation of standards even in the original
text of the Constitution, albeit in a somewhat subtle form.  Indeed, standards
infuse the Constitution of 1788 in a way that is easy to miss on a casual
reading.


The Article II Vesting Clause provides that “[t]he executive Power shall
be vested in a President of the United States of America.”117  On its face, this
looks like a rule, and in many contexts it functions that way118 (which is why
the rules/standards spectrum is a spectrum).119  But it has important stan-
dard-like features as well.  Putting aside for present purposes the many dis-
putes over the contours of the “executive Power,”120 the indisputable core of
that power is the ability and obligation121 to execute the laws.122  And at the
core of the power and duty to execute the laws is the power and duty to select
the means of enforcement.  Presidents, acting personally or through agents,
must, among other things, choose whether to proceed by rulemaking or
adjudication where that is a statutory option, allocate scarce resources among
competing enforcement priorities, and select from among a wide range of
both civil and criminal investigatory and enforcement techniques.  The con-
stitutional text is expressly silent on these crucial implemental features of the
executive power.


But that express textual silence does not mean an absence of constitu-
tional guidance and constraint.  Quite to the contrary.  The President’s exec-
utive power is a delegated power to implement law.  In the late eighteenth
century, under then-venerable English principles of administrative law, dele-
gated implemental power was subject to fundamental, implicit constraints
that much later took the name of the principle of reasonableness.123  Generally
speaking, the principle of reasonableness “requires delegated power to be


lingsworth v. Virginia Was Rightly Decided, and Why INS v. Chadha Was Wrongly Reasoned, 83
TEX. L. REV. 1265 (2005); Seth Barrett Tillman, The Domain of Constitutional Delegations
Under the Orders, Resolutions, and Votes Clause, 83 TEX. L. REV. 1389 (2005).
117 U.S. CONST. art. II, § 1, cl. 1.
118 See, e.g., Gary Lawson, It Depends, 62 VAND. L. REV. EN BANC 139, 141–42 (2009)


(noting that Article II vests all of the executive power in the President even if some of that
vesting was unwise or inconvenient).
119 See Sullivan, supra note 23, at 58 n.231 (noting that there is a “continuum” of rules


and standards).
120 See, e.g., Saikrishna Bangalore Prakash, The Imbecilic Executive, 99 VA. L. REV. 1361


(2013) (discussing and criticizing theories of emergency executive power).
121 That obligation is confirmed by the Take Care Clause, which commands the Presi-


dent to “take Care that the Laws be faithfully executed.” U.S. CONST. art. II, § 3.
122 See Steven G. Calabresi & Saikrishna B. Prakash, The President’s Power to Execute the


Laws, 104 YALE L.J. 541 (1994); Saikrishna Prakash, The Essential Meaning of Executive Power,
2003 U. ILL. L. REV. 701.
123 For detailed treatments of the principle of reasonableness, of which this discussion


is a very brief summary, see GARY LAWSON & GUY SEIDMAN, THE CONSTITUTION OF EMPIRE


52–56 (2004); Gary Lawson & Guy I. Seidman, Necessity, Propriety, and Reasonableness, in
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exercised in an impartial, efficacious, proportionate, and rights-regarding
fashion,”124 even when the grant of power contains no such specification.  As
an English court said in 1658, “wheresoever a commissioner or other person
hath power given to do a thing at his discretion, it is to be understood of
sound discretion, and according to law, and . . . this Court hath power to
redress things otherwise done by them.”125  Thus, a sewer commission
granted power to assess the costs of water control measures as the commis-
sioners “shall deem most convenient to be ordained”126 could not lawfully
assess the full costs on one landowner when others were benefitted by the
measure.127  Paving commissioners given power to pave and repair streets “in
such manner as the commissioners shall think fit” could not lawfully raise a
street so high that it obstructed a landowner’s doors and windows.128  And a
President who made prosecutorial decisions by flipping a coin or consulting
a fortune teller would exceed the scope of his delegated “executive Power”—
just as a judge would exceed the scope of her “judicial Power” by pulling
judgments out of a hat.  Similarly, a President who burned down a city in
order to catch someone accused of the interstate shipment of small amounts
of marijuana would be acting not only unwisely but also unconstitutionally
and would accordingly be subject to impeachment and removal for
malfeasance.


An early twentieth-century English court aptly summarized the principle
of reasonableness:


A person in whom is vested a discretion must exercise his discretion upon
reasonable grounds.  A discretion does not empower a man to do what he
likes merely because he is minded to do so—he must in the exercise of his
discretion do not what he likes but what he ought.  In other words, he must,
by use of his reason, ascertain and follow the course which reason directs.
He must act reasonably.129


This requirement of reasonableness is the quintessential standard, and it
underlies the executive (as well as the judicial) power delegated by the Con-
stitution.  Moreover, the range of actions that will satisfy the principle of rea-
sonableness varies with circumstances.  This idea is familiar from other
contexts:


Suppose that government agents break into a farmhouse without a warrant
and seize papers that they find inside.  Have they violated the Fourth
Amendment?  There is no way to answer in the abstract.  Under normal cir-
cumstances, the search might very well be unreasonable.  But if the United


GARY LAWSON ET AL., THE ORIGINS OF THE NECESSARY AND PROPER CLAUSE 120, 121–33,
136–41 (2010) [hereinafter ORIGINS].
124 Lawson & Seidman, supra note 123, at 141.
125 Estwick v. City of London, (1647) 82 Eng. Rep. 515, 516 (K.B.).
126 A genall Acte concnynge Comissions of Sewers to be directed in all parts within this


Realme, 1531, 23 Hen. 8, c. V, § 1 (Eng.).
127 See Rooke’s Case, (1598) 77 Eng. Rep. 209 (C.P.).
128 See Leader v. Moxon, (1773) 96 Eng. Rep. 546 (C.P.).
129 Roberts v. Hopwood, [1925] A.C. 578, 613 (H.L.).
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States was at war, and suspected enemy agents had been seen entering the
house repeatedly over the previous four hours, it would be hard to say that
the search and seizure was necessarily unreasonable.  Whether a search is
“reasonable” is a function of external events.130


By the same token, “presidents should have more discretion in ‘reasona-
bly’ enforcing the law when foreign soldiers are advancing toward Baltimore
or terrorists are plotting to blow up buildings than in normal times of
peace.”131  Of course, all presidential discretion must be an exercise of “exec-
utive” power rather than of some other kind of governmental power.  No
number of advancing troops or terrorists can authorize the President to seize
steel mills without statutory authorization132 or to order courts to dismiss
pending cases.133  But even within the compass of the President’s executive
power, that power is constrained by the principle of reasonableness.


Thus, the exercise of large portions of the President’s “executive Power”
is governed by a standard—and a standard that varies with circumstances—
rather than a rule.  In essence, the Article II grant of executive power to the
President is qualified by the principle of reasonableness so that it effectively
reads: “the executive power [necessary and proper for carrying into execu-
tion presidential functions] shall be vested in a President of the United
States.”


The phrase that we have interpolated into the Article II (and also the
Article III) Vesting Clause appears expressly in Article I, which grants Con-
gress power “[t]o make all Laws which shall be necessary and proper for car-
rying into Execution the foregoing Powers, and all other Powers vested by
this Constitution in the Government of the United States or in any Depart-
ment or Officer thereof.”134  This clearly has elements of a standard, and the
range of “necessary and proper” laws, like the range of necessary and proper
executive actions, could expand or contract with circumstances.  “Laws that
are necessary and proper during wartime may not be necessary and proper
during peacetime.”135  While the Necessary and Proper Clause is considera-
bly less elastic than modern law would have it,136 it still has strong standard-


130 Gary Lawson, Ordinary Powers in Extraordinary Times: Common Sense in Times of Crisis,
87 B.U. L. REV. 289, 303–04 (2007).
131 Id. at 307.
132 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) (getting it right).
133 See Dames & Moore v. Regan, 453 U.S. 654 (1981) (getting it wrong).
134 U.S. CONST. art. I, § 8, cl. 18.  The phrase expressly appears in Article I but not in


Articles II and III because it was unclear in the eighteenth century whether the principle of
reasonableness applied to a legislative body such as Congress. See Lawson & Seidman,
supra note 123, at 133–36.  A drafter who wanted to confirm the application of the princi-
ple to Congress was well advised to specify it, though we think the better view would hold
that the principle would apply to Congress even without specification because Congress,
unlike Parliament, exercises only delegated authority.
135 Lawson, supra note 130, at 308.
136 The causal connection required by the word “necessary” is stronger than a rational


basis test (though less stringent than Jefferson’s proposed test of absolute necessity), see
Lawson, supra note 36, at 246–48, and the word “proper” imports a range of requirements
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like rather than rule-like qualities.  And because the Necessary and Proper
Clause is implicated in some fashion in virtually all federal legislative activ-
ity,137 its standard-like character pervades the document.


But the Article II (and Article III) Vesting Clause and the Necessary and
Proper Clause are only the tip of an iceberg of standards floating beneath the
surface of the Constitution.  Or, more precisely, the principle of reasonable-
ness embodied by these provisions is a special case of a much wider standard-
like principle that underlies the entire constitutional scheme of enumerated
powers.


One of us has elsewhere argued—though he would prefer to say
“explained” or “demonstrated”—that the Constitution is best understood as a
kind of agency instrument, in which the principal, “We the People,” entrusts
some measure of control over its affairs to a set of governmental agents.138


Under eighteenth-century agency law (and today), governmental agents such
as Congress are therefore under fiduciary obligations in the exercise of their
powers.  Some of those fiduciary obligations are rule-like, such as the flat
obligation not to re-delegate their delegated authority but to exercise their
own judgment within the scope of their agency.139  Other fiduciary obliga-
tions, however, are quintessential standards, such as the obligation to treat
multiple principals fairly and equitably (though not necessarily with strict
equality)140 and to exercise reasonable judgment and care.  Because these
fiduciary standards are a backdrop against which all of the powers in the
Constitution are granted, they pervade the entire document.  When Con-
gress exercises its power to, for example, regulate commerce among the sev-
eral states,141 it violates the Constitution if it fails to provide, for lack of a
better term, equal protection to all of its beneficiaries or fails to exercise
reasonable care in its inquiries and judgments.


The extensive role of standards in understanding the Constitution
means that one cannot dismiss expressly standard-like provisions as constitu-


that go far beyond (but certainly include) respecting fundamental principles of federalism.
See Lawson & Seidman, supra note 123; see also Gary Lawson & Patricia B. Granger, The
“Proper” Scope of Federal Power: A Jurisdictional Interpretation of the Sweeping Clause, 43 DUKE L.J.
267 (1993).
137 See Gary Lawson et al., Raiders of the Lost Clause: Excavating the Buried Foundations of


the Necessary and Proper Clause, in ORIGINS, supra note 123, at 1, 3–4.
138 See Lawson, Seidman & Natelson, supra note 36.  More accurately, Rob Natelson has


explained and demonstrated this point; Professors Lawson and Seidman are simply—
though they think constructively—helping to develop his insights.
139 This fiduciary obligation is the ultimate source of the nondelegation doctrine,


though that obligation is focused and channeled through the textual requirement in the
Necessary and Proper Clause that congressional acts implementing other federal powers
be “proper.”  The President, for his part, is permitted to, in effect, “delegate” executive
authority to subordinates because the “executive Power” with which he is vested includes
the power either to act or to supervise. See id. at 448 n.173.  Judges who delegate their
judicial power to law clerks, on the other hand, are irresponsible and impeachable. See id.
140 See id. at 441.
141 U.S. CONST. art. I, § 8, cl. 3.
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tional anomalies, to be minimized or ignored for interpretative purposes.
The Constitution uses rules when it means to use rules, and it uses standards
when it means to use standards.  It makes extensive use of both.  To discover
the meaning of the Constitution, one cannot start with a presumption in
favor of one or the other kind of formulation.  One finds what one finds.  If
Justice Scalia believes otherwise, he is simply wrong.


To be sure, one could offer a somewhat sideways argument against this
conclusion.  The Constitution proclaims itself to be law—indeed, to be
“supreme Law.”142  If law really does consist only of rules as a matter of legal
metaphysics, then any features of the Constitution that seem to be standards
would therefore not qualify as law, and therefore would not qualify as part of
the Constitution.  But this argument, at least as a matter of interpretation,
puts the cart before the horse.  What is declared by the Constitution to be
supreme law is “this Constitution”—whatever it happens to be.  What was
ordained and established by “We the People” was “this Constitution”143—
whatever it happens to be.  What takes effect upon ratification is “this Consti-
tution”144—whatever it happens to be.  Judges and other governmental offi-
cials swear an oath to support “this Constitution”145—whatever it happens to
be.  If “this Constitution” declares certain standards to be law, then that is the
definition of law that governs the meaning of the document for purposes of
interpretation.


In a similar vein, if Article III incorporated something like Justice
Scalia’s view of adjudication as part of the “judicial Power” vested in Article
III courts, then there would be a straightforward interpretative case for
courts to prefer rules.  But we do not see much future in that argument in its
boldest form.146  For one thing, it would not apply to adjudication by state
courts, state officials, jurors, federal legislative courts, the President, mem-
bers of Congress, or any other actors who do not gain their power from Arti-
cle III.  It is not impossible that the Constitution prescribes a particular
method of constitutional adjudication for federal judges and only federal
judges, but it is an odd enough result to give one.  More fundamentally, how-
ever, it runs into the same cart-before-the-horse problem noted above.  The
essence of the judicial power is the power and duty to decide cases in accor-
dance with governing law.  The Constitution is part of that governing law,
and indeed is, according to its own terms, hierarchically superior to all com-
peting sources of law.  If the Constitution includes as part of its own supreme
law a standard, it is hard to see a constitutional reason for declining to follow
it.  To be sure, there may be moral or philosophical reasons for disregarding
the Constitution or for placing some other source of law above it, but they
are not constitutionally grounded reasons.


142 Id. art. VI, cl. 2.
143 Id. pmbl.
144 Id. art. VII.
145 Id. art. VI, cl. 3.
146 Professor Lawson thinks that there might be a very modest future for such an argu-


ment in a significantly meeker form. See supra note 31.
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Accordingly, we think that Justice Scalia is wrong to insist upon rules and
only rules in adjudication in circumstances in which the Constitution clearly
prescribes standards instead.  Judges swear an oath to uphold “this Constitu-
tion,” whatever it might prescribe.  If the Constitution prescribes the exercise
of relatively unconstrained judicial judgment in some contexts, that is its pre-
rogative, however wise or unwise that prescription might be.  Thus, with
respect to matters such as the nondelegation doctrine, where the original
meaning of the Constitution is quite clear that there are real limits on the
extent to which Congress can vest discretion in executive or judicial actors,
there is no constitutional warrant for ignoring that principle in adjudication
simply because the principle takes the form of a standard rather than a rule.
The rule of law is a law of law.
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The Rule of Law as a Law of Rules
Antonin Scaliat


Louis IX of France, Saint Louis, was renowned for the fair and
evenhanded manner in which he dispensed justice. We have the
following account from The Life of Saint Louis written by John of
Joinville, a nobleman from Champagne and a close friend of the
king:


In summer, after hearing mass, the king often went to the
wood of Vincennes, where he would sit down with his back
against an oak, and make us all sit round him. Those who had
any suit to present could come to speak to him without hin-
drance from an usher or any other person. The king would
address them directly, and ask: "Is there anyone here who has
a case to be settled?" Those who had one would stand up.
Then he would say: "Keep silent all of you, and you shall be
heard in turn, one after the other."1


The judgments there pronounced, under the oak tree, were re-
garded as eminently just and good-though as far as I know Louis
IX had no particular training in the customary law of any of the


0 Copyright 1989 Antonin Scalia
t Associate Justice, United States Supreme Court. This essay was first delivered as the


Oliver Wendell Holmes, Jr. Lecture at Harvard University on February 14, 1989.
1 Jean de Joinville, The Life of Saint Louis, in Margaret R. B. Shaw, transl, Joinville &


Villehardouin: Chronicles of the Crusades 163, 177 (Penguin, 1963).
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counties of France, or any other legal training. King Solomon is
also supposed to have done a pretty good job, without benefit of a
law degree, dispensing justice case-by-case.


That is one image of how justice is done-one case at a time,
taking into account all the circumstances, and identifying within
that context the "fair" result. It may not be as outmoded an image
as one might think, considering the popularity of Judge Wapner.


And yet what would Tom Paine have thought of this, who
said:


[L]et a day be solemnly set apart for proclaiming the charter;
let it be brought forth ... [so] the world may know, that so
far we approve of monarchy, that in America the law is king.
For as in absolute governments the king is law, so in free
countries the law ought to be king; and there ought to be no
other.2


As usual, of course, the Greeks had the same thought-and put it
somewhat more dispassionately. In his Politics, Aristotle states:


Rightly constituted laws should be the final sovereign; and
personal rule, whether it be exercised by a single person or a
body of persons, should be sovereign only in those matters on
which law is unable, owing to the difficulty of framing general
rules for all contingencies, to make an exact pronouncement. 3


It is this dichotomy between "general rule of law" and "personal
discretion to do justice" that I wish to explore.


In a democratic system, of course, the general rule of law has
special claim to preference, since it is the normal product of that
branch of government most responsive to the people. Executives
and judges handle individual cases; the legislature generalizes.
Statutes that are seen as establishing rules of inadequate clarity or
precision are criticized, on that account, as undemocratic-and, in
the extreme, unconstitutional-because they leave too much to be
decided by persons other than the people's representatives.


But in the context of this discussion, that particular value of
having a general rule of law is beside the point. For I want to ex-
plore the dichotomy between general rules and personal discretion
within the narrow context of law that is made by the courts. In a


2 Thomas Paine, Common Sense, in Nelson F. Adkins, ed, Common Sense and Other
Political Writings 3, 32 (Liberal Arts, 1953).


' Ernest Barker, transl, The Politics of Aristotle, book III, ch xi, § 19 at 127 (Oxford,
1946).
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judicial system such as ours, in which judges are bound, not only
by the text of code or Constitution, but also by the prior decisions
of superior courts, and even by the prior decisions of their own
court, courts have the capacity to "make" law. Let us not quibble
about the theoretical scope of a "holding"; the modern reality, at
least, is that when the Supreme Court of the federal system, or of
one of the state systems, decides a case, not merely the outcome of
that decision, but the mode of analysis that it applies will thereaf-
ter be followed by the lower courts within that system, and even by
that supreme court itself. And by making the mode of analysis rel-
atively principled or relatively fact-specific, the courts can either
establish general rules or leave ample discretion for the future.


In deciding, for example, whether a particular commercial
agreement containing a vertical restraint constitutes a contract in
restraint of trade under the Sherman Act,4 a court may say that
under all the circumstances the particular restraint does not un-
duly inhibit competition and is therefore lawful; or it may say that
no vertical restraints unduly inhibit competition, and since this is
a vertical restraint it is lawful. The former is essentially a discre-
tion-conferring approach; the latter establishes a general rule of
law.


The advantages of the discretion-conferring approach are ob-
vious. All generalizations (including, I know, the present one) are
to some degree invalid, and hence every rule of law has a few cor-
ners that do not quite fit. It follows that perfect justice can only be
achieved if courts are unconstrained by such imperfect generaliza-
tions. Saint Louis would not have done as well if he were ham-
pered by a code or a judicially pronounced five-part test..


Of course, in a system in which prior decisions are authorita-
tive, no opinion can leave total discretion to later judges. It is all a
matter of degree. At least the very facts of the particular case are
covered for the future. But sticking close to those facts, not relying
upon overarching generalizations, and thereby leaving considerable
room for future judges is thought to be the genius of the common-
law system. The law grows and develops, the theory goes, not
through the pronouncement of general principles, but case-by-case,
deliberately, incrementally, one-step-at-a-time. Today we decide
that these nine facts sustain recovery. Whether only eight of them
will do so-or whether the addition of a tenth will change the out-
come-are questions for another day.


" Sherman Act, 15 USC § 1 (1982).
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When I was in law school, I was a great enthusiast for this
approach-an advocate of both writing and reading the "holding"
of a decision narrowly, thereby leaving greater discretion to future
courts. Over the years, however-and not merely the years since I
have been a judge-I have found myself drawn more and more to
the opposite view. There are a number of reasons, some theoretical
and some very practical indeed.


To begin with, the value of perfection in judicial decisions
should not be overrated. To achieve what is, from the standpoint
of the substantive policies involved, the "perfect" answer is
nice-but it is just one of a number of competing values. And one
of the most substantial of those competing values, which often con-
tradicts the search for perfection, is the appearance of equal treat-
ment. As a motivating force of the human spirit, that value cannot
be overestimated. Parents know that children will accept quite
readily all sorts of arbitrary substantive dispositions-no television
in the afternoon, or no television in the evening, or even no televi-
sion at all. But try to let one brother or sister watch television
when the others do not, and you will feel the fury of the funda-
mental sense of justice unleashed. The Equal Protection Clause
epitomizes justice more than any other provision of the Constitu-
tion. And the trouble with the discretion-conferring approach to
judicial law making is that it does not satisfy this sense of justice
very well. When a case is accorded a different disposition from an
earlier one, it is important, if the system of justice is to be
respected, not only that the later case be different, but that it be
seen to be so. When one is dealing, as my Court often is, with is-
sues so heartfelt that they are believed by one side or the other to
be resolved by the Constitution itself, it does not greatly appeal to
one's sense of justice to say: "Well, that earlier case had nine fac-
tors, this one has nine plus one." Much better, even at the expense
of the mild substantive distortion that any generalization in-
troduces, to have a clear, previously enunciated rule that one can
point to in explanation of the decision.


The common-law, discretion-conferring approach is ill suited,
moreover, to a legal system in which the supreme court can review
only an insignificant proportion of the decided cases. The idyllic
notion of "the court" gradually closing in on a fully articulated rule
of law by deciding one discrete fact situation after another until
(by process of elimination, as it were) the truly operative facts be-
come apparent-that notion simply cannot be applied to a court
that will revisit the area in question with great infrequency. Two
terms ago, the number of federal cases heard by my Court repre-
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sented just about one-twentieth of one percent of all the cases de-
cided by federal district courts, and less than one-half of one per-
cent of all cases decided by federal courts of appeals. 5 The fact is
that when we decide a case on the basis of what we have come to
call the "totality of the circumstances" test, it is not we who will
be "closing in on the law" in the foreseeable future, but rather
thirteen different courts of appeals-or, if it is a federal issue that
can arise in state court litigation as well, thirteen different courts
of appeals and fifty state supreme courts. To adopt such an ap-
proach, in other words, is effectively to conclude that uniformity is
not a particularly important objective with respect to the legal
question at issue.


This last point suggests another obvious advantage of estab-
lishing as soon as possible a clear, general principle of decision:
predictability. Even in simpler times uncertainty has been re-
garded as incompatible with the Rule of Law. Rudimentary justice
requires that those subject to the law must have the means of
knowing what it prescribes. It is said that one of emperor Nero's
nasty practices was to post his edicts high on the columns so that
they would be harder to read and easier to transgress. As laws have
become more numerous, and as people have become increasingly
ready to punish their adversaries in the courts, we can less and less
afford protracted uncertainty regarding what the law may mean.
Predictability, or as Llewellyn put it, "reckonability," is a needful
characteristic of any law worthy of the name. There are times
when even a bad rule is better than no rule at all.


I had always thought that the common-law approach had at
least one thing to be said for it: it was the course of judicial re-
straint, "making" as little law as possible in order to decide the
case at hand. I have come to doubt whether that is true. For when,
in writing for the majority of the Court, I adopt a general rule, and
say, "This is the basis of our decision," I not only constrain lower
courts, I constrain myself as well. If the next case should have such
different facts that my political or policy preferences regarding the
outcome are quite the opposite, I will be unable to indulge those
preferences; I have committed myself to the governing principle. In
the real world of appellate judging, it displays more judicial re-
straint to adopt such a course than to announce that, "on balance,"
we think the law was violated here-leaving ourselves free to say in


5 Annual Report of the Director of the Administrative Office of the United States
Courts 4, 7, 15 (GPO, 1988).


6 See Karl N. Llewellyn, The Common Law Tradition 17 (Little, Brown, 1960).
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the next case that, "on balance," it was not. It is a commonplace
that the one effective check upon arbitrary judges is criticism by
the bar and the academy. But it is no more possible to demon-
strate the inconsistency of two opinions based upon a "totality of
the circumstances" test than it is to demonstrate the inconsistency
of two jury verdicts. Only by announcing rules do we hedge our-
selves in.


While announcing a firm rule of decision can thus inhibit
courts, strangely enough it can embolden them as well. Judges are
sometimes called upon to be courageous, because they must some-
times stand up to what is generally supreme in a democracy: the
popular will. Their most significant roles, in our system, are to pro-
tect the individual criminal defendant against the occasional ex-
cesses of that popular will, and to preserve the checks and balances
within our constitutional system that are precisely designed to in-
hibit swift and complete accomplishment of that popular will.
Those are tasks which, properly performed, may earn widespread
respect and admiration in the long run, but-almost by defini-
tion-never in the particular case. The chances that frail men and
women will stand up to their unpleasant duty are greatly increased
if they can stand behind the solid shield of a firm, clear principle
enunciated in earlier cases. It is very difficult to say that a particu-
lar convicted felon who is the object of widespread hatred must go
free because, on balance, we think that excluding the defense at-
torney from the line-up process in this case may have prevented a
fair trial. It is easier to say that our cases plainly hold that, absent
exigent circumstances, such exclusion is a per se denial of due pro-
cess.' Or to take an example involving the other principal judicial
role: When the people are greatly exercised about "overregulation"
by the "nameless, faceless bureaucracy" in a particular agency, and
Congress responds to this concern by enacting a popular scheme
for legislative veto of that agency's regulations-warmly endorsed
by all the best newspapers-it is very difficult to say that, on bal-
ance, this takes away too much power from the Executive. It is
easier to say that our cases plainly hold that Congress can formally
control Executive action only by law.'


Let me turn, briefly, from the practical to the theoretical, to
suggest that when an appellate judge comes up with nothing better
than a totality of the circumstances test to explain his decision, he
is not so much pronouncing the law in the normal sense as engag-


7 United States v. Wade, 388 US 218 (1967).
s See INS v Chadha, 462 US 919 (1983).
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ing in the less exalted function of fact-finding. That is certainly
how we describe the function of applying the most venerable total-
ity of the circumstances test of them all-the "reasonable man"
standard for determining negligence in the law of torts. At the
margins, of course, that determination, like every determination of
pure fact or mixed fact and law, can become an issue of law-if, for
example, there is no evidence on which any jury can reasonably
find negligence. And even short of that extreme, the courts have
introduced some elements of law into the determination-the rule,
for example, that disregard of some statutorily prescribed safe-
guards is negligence per se,9 or the opposite rule that compliance
with all the requirements of certain statutes precludes a finding of
negligence. 10 But when all those legal rules have been exhausted
and have yielded no answer, we call what remains to be decided a
question of fact-which means not only that it is meant for the
jury rather than the judge, but also that there is no single "right"
answer. It could go either way. Only, as I say, at the margins can
an appellate judge say that this determination must come out the
other way as a matter of law.


Why, one reasonably may wonder, should that not be the
status of all questions that do not lend themselves to further prin-
cipled resolution? Why should the question whether a person exer-
cised reasonable care be a question of fact, but the question
whether a search or seizure was reasonable be a question of law?
The latter, like the former, lends itself to ordination by rule up to
a point. We can say, as we have, that a search of a home is always
unreasonable, absent exigent circumstances, if a warrant is not ob-
tained,1' and that it is always unreasonable (apart from the field of
administrative searches)12 where there is no probable cause to be-
lieve that a crime has occurred. But once those and all other legal
rules have been exhausted, and the answer is still not clear, why is
not what remains-the question whether, considering the totality
of the circumstances, this particular search was unreasona-
ble-treated as a question of fact, as to which the law should not
expect, or seek to impose through de novo appellate review, a sin-
gle, correct answer?


One conceivable answer to the riddle of why "reasonable care"


See W. Page Keeton, et al, eds, Prosser and Keeton on the Law of Torts § 36 at 229-
31 (West, 5th ed 1984).


"0 Id at 233.
" Steagald v. United States, 451 US 204, 211 (1981).
" Camara v. Municipal Court, 387 US 523, 535 (1967).
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is a question of fact but "reasonable search" a question of law is
that we do not trust juries to answer the latter question dispassion-
ately when an obviously guilty defendant is in the dock. If that is
the reason, it is not a reason that we apply consistently. We let the
jury decide, for example, whether or not a policeman fired upon a
felon in unavoidable self-defense, though that also is not a ques-
tion on which the jurors are likely to be dispassionate. Perhaps,
then, the answer is that "reasonable search" is a constitutional
standard, and whether such a standard has been met must be left
to the judges. Again, however, if that is the reason it is not one
that we apply consistently. Prohibition on restraint of "the free-
dom of speech" is also to be found in the Constitution, but we gen-
erally let juries decide whether certain expression so offends com-
munity standards that it is not speech but obscenity. 3


I frankly do not know why we treat some of these questions as
matters of fact and others as matters of law-though I imagine
that their relative importance to our liberties has much to do with
it. My point here, however, is not that we should undertake a mas-
sive recategorization, and leave a lot more of these questions to
juries, but simply that we should recognize that, at the point where
an appellate judge says that the remaining issue must be decided
on the basis of the totality of the circumstances, or by a balancing
of all the factors involved, he begins to resemble a finder of fact
more than a determiner of law. To reach such a stage is, in a way, a
regrettable concession of defeat-an acknowledgment that we have
passed the point where "law," properly speaking, has any further
application. And to reiterate the unfortunate practical conse-
quences of reaching such a pass when there still remains a good
deal of judgment to be applied: equality of treatment is difficult to
demonstrate and, in a multi-tiered judicial system, impossible to
achieve; predictability is destroyed; judicial arbitrariness is facili-
tated; judicial courage is impaired.


I stand with Aristotle, then-which is a pretty good place to
stand-in the view that "personal rule, whether it be exercised by
a single person or a body of persons, should be sovereign only in
those matters on which law is unable, owing to the difficulty of
framing general rules for all contingencies, to make an exact pro-
nouncement."' 4 In the case of court-made law, the "difficulty of
framing general rules" arises not merely from the inherent nature
of the subject at issue, but from the imperfect scope of the materi-


" See Jenkins v Georgia, 418 US 153 (1974).
14 Aristotle's Politics, ch xi, § 19 at 127 (cited in note 3).
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als that judges are permitted to consult. Even where a particular
area is quite susceptible of clear and definite rules, we judges can-
not create them out of whole cloth, but must find some basis for
them in the text that Congress or the Constitution has provided. It
is rare, however, that even the most vague and general text cannot
be given some precise, principled content-and that is indeed the
essence of the judicial craft. One can hardly imagine a prescription
more vague than the Sherman Act's prohibition of contracts, com-
binations or conspiracies in restraint of trade,15 but we have not
interpreted it to require a totality of the circumstances approach
in every case. The trick is to carry general principle as far as it can
go in substantial furtherance of the precise statutory or constitu-
tional prescription. I say "substantial furtherance" because, as I
suggested earlier, no general principle can achieve a perfect fit. It
may well be possible to envision some divisions of territory be-
tween competitors that do not, in the peculiar circumstances, re-
duce competition-but such phenomena would be so rare that the
benefit of a rule prohibiting divisions of territory far exceeds the
harm caused by overshooting slightly the precise congressional
goal. As we have correctly expressed the test for per se Sherman
Act illegality, it is whether the type of conduct in question "would
always or almost always tend to restrict competition and decrease
output."1 Such reduction of vague congressional commands into
rules that are less than a perfect fit is not a frustration of legisla-
tive intent because that is what courts have traditionally done, and
hence what Congress anticipates when it legislates. One can con-
ceive of a statute in which Congress makes clear that the totality
of the circumstances is always to be considered. (See, for example,
§ 2(b) of the Voting Rights Act.) 7 But unless such a statutory in-
tent is express or clearly implied, courts properly assume that "cat-
egorical decisions may be appropriate and individual circum-
stances disregarded when a case fits into a genus in which the
balance characteristically tips in one direction."1


Of course, the extent to which one can elaborate general rules
from a statutory or constitutional command depends considerably
upon how clear and categorical one understands the command to


1- 15 USC § 1.
1" Broadcast Music, Inc. v CBS, 441 US 1, 19-20 (1979) (emphasis added).
1 Voting Rights Act of 1965 § 2(b), 42 USC § 1973(b) (1982) ("A violation of subsec-


tion (a) is established if, based on the totality of circumstances, it is shown that the political
processes leading to nomination or election . . .are not equally open to participation by
members of a class of citizens protected by subsection (a) . ").


's United States Dept. of Justice v Reporters Committee, 109 S Ct 1468, 1483 (1989).


1989] 1183







The University of Chicago Law Review


be, which in turn depends considerably upon one's method of tex-
tual exegesis. For example, it is perhaps easier for me than it is for
some judges to develop general rules, because I am more inclined
to adhere closely to the plain meaning of a text. That explains the
difference between me and most of my colleagues in Michigan v
Chesternut,19 a recent case involving the question whether a de-
fendant had been "seized" for purposes of the Fourth Amendment.
The defendant was running away from a police car, which initially
followed him and ultimately drove alongside him. While thus en-
gaged in what must have looked like a foot race with a police
cruiser, he dropped a packet of illegal drugs, which the police re-
covered. If these events amounted to a seizure, and if probable
cause was lacking, the evidence was inadmissible and the convic-
tion for unlawful possession would have to be reversed. The Court
specifically declined to hold either that a chase without a stop was
a seizure or that a chase without a stop could not be a seizure.
Rather, the Court consulted the totality of the circumstances to
determine whether a person in the defendant's position would have
felt that he was free to disregard the police and go about his busi-
ness. That sets forth a rule of sorts-it is much more precise than
asking whether, considering the totality of the circumstances, the
defendant had been seized. But I thought that the law could prop-
erly be made even more precise. I joined Justice Kennedy's concur-
rence, which said that police conduct cannot constitute a "seizure"
until (as that word connotes) it has had a restraining effect.20


Just as that manner of textual exegesis facilitates the formula-
tion of general rules, so does, in the constitutional field, adherence
to a more or less originalist theory of construction. The raw mate-
rial for the general rule is readily apparent. If a barn was not con-
sidered the curtilage of a house in 1791 or 1868 and the Fourth
Amendment did not cover it then, unlawful entry into a barn today
may be a trespass, but not an unconstitutional search and
seizure.21 It is more difficult, it seems to me, to derive such a cate-
gorical general rule from evolving notions of personal privacy. Sim-
ilarly, even if one rejects an originalist approach, it is easier to ar-
rive at categorical rules if one acknowledges that the content of
evolving concepts is strictly limited by the actual practices of the
society, as reflected in the laws enacted by its legislatures.


It is, of course, possible to establish general rules, no matter


19 486 US 567, 108 S Ct 1975 (1988).
20 108 S Ct at 1981 (Kennedy concurring).
21 See United States v. Dunn, 480 US 294 (1987).
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what theory of interpretation or construction one employs. As one
cynic has said, with five votes anything is possible. But when one
does not have a solid textual anchor or an established social norm
from which to derive the general rule, its pronouncement appears
uncomfortably like legislation. If I did not consider my judgment
governed by the original meaning of constitutional text, or at least
by current social practice as reflected in extant legislation, I would
feel relatively comfortable deciding case-by-case whether, taking
into account all of the circumstances, the death sentence for this
particular individual was "cruel and unusual"-but I would feel
quite uncomfortable announcing firm rules (legitimated by nothing
but my own sense of justice) regarding the relevance of such mat-
ters as the age of the defendant, mental capacity, intent to take a
life, and so forth.


Since I believe that the establishment of broadly applicable
general principles is an essential component of the judicial process,
I am inclined to disfavor, without clear congressional command,
the acknowledgement of causes of action that do not readily lend
themselves to such an approach. In the area of the negative Com-
merce Clause, for example, it seems to me one thing to undertake
uninvited judicial enforcement of the principle (never enunciated
by Congress) that a state cannot overtly discriminate against inter-
state commerce. That is a general principle clear in itself, and
there can be little variation in applying it to the facts. It is quite
something else, however, to recognize a cause of action to challenge
state laws that do not overtly discriminate against interstate com-
merce, but affect it to an excessive degree, given the value of the
state interests thereby protected. The latter can only be adjudged
by a standardless balancing, and so I am not inclined to find an
invitation for such judicial enforcement within Article I of the
Constitution. 2


The last point suggests a parenthetical observation regarding
the recent elimination of virtually all of the Supreme Court's re-
maining mandatory jurisdiction.2" Until coming to the Court, I had
never noticed what a high proportion of its Commerce Clause
cases-so popular in the law school casebooks-involved appeals


2 See Tyler Pipe Industries v Wash St Dept of Revenue, 483 US 232, 254 (1987)
(Scalia concurring and dissenting in part).


23 Compare 28 USC § 1257 (1982) (providing for Supreme Court review, by appeal, of
certain final judgments rendered by state supreme courts, including judgments concerning
the validity of state statutes) with 28 USC § 1257 (1989 Supp) (eliminating review by appeal
and providing for Supreme Court review by writ of certiorari).
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rather than petitions for certiorari. The reason is understandable
enough. To an inordinate degree, these cases involved state stat-
utes, rather than administrative acts, that were challenged under
the federal Constitution and upheld below-thus meeting the re-
quirements for our former mandatory jurisdiction. It will be inter-
esting to see whether our Commerce Clause jurisprudence will be
as extensive in the future, when these cases can be avoided without
determining that there is no substantial federal question involved.
My guess (or perhaps it is just my hope) is that it will be consider-
ably less extensive, particularly in the category of cases where we
have called for a balancing of state interests against impairment of
commerce-whether the good to the state done by the requirement
of mud-guards on trucks,24 or the limitation of truck lengths,25 or
whatever else, outweighs the burden on interstate commerce. For
when balancing is the mode of analysis, not much general guidance
may be drawn from the opinion-just as not much general gui-
dance may be drawn from an opinion setting aside a single jury
verdict because in that particular case the evidence of negligence
was inadequate. Of course each opinion will straighten out the law
of an entire state-but unless there has arisen a state-court fed-
eral-court conflict, I think we will be little tempted to intervene
when the settled law below seems at least reasonable.


I may be wrong in that prediction. We certainly take, on cer-
tiorari, a number of Fourth Amendment cases in which the ques-
tion seems to me of no more general interest than whether, in this
particular fact situation, pattern 3,445, the search and seizure was
reasonable. It is my inclination-once we have taken the law as far
as it can go, once there is no general principle that will make this
particular search valid or invalid, once there is nothing left to be
done but determine from the totality of the circumstances whether
this search and seizure was "reasonable"-to leave that essentially
factual determination to the lower courts. We should take one case
now and then, perhaps, just to establish the margins of tolerable
diversity. But beyond that, just as we tolerate a fair degree of di-
versity in what juries determine to be negligence, I think we can
tolerate a fair degree of diversity in what courts determine to be
reasonable seizures.


Lest the observations in this essay be used against me unfairly
in the future, let me call attention to what I have not said. I have
not said that legal determinations that do not reflect a general rule


214 See Bibb v Navajo Freight Lines, 359 US 520 (1959).
25 See Kassel v Consolidated Freightways Corp., 450 US 662 (1981).
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can be entirely avoided. We will have totality of the circumstances
tests and balancing modes of analysis with us forever-and for my
sins, I will probably write some of the opinions that use them. All I
urge is that those modes of analysis be avoided where possible;
that the Rule of Law, the law of rules, be extended as far as the
nature of the question allows; and that, to foster a correct attitude
toward the matter, we appellate judges bear in mind that when we
have finally reached the point where we can do no more than con-
sult the totality of the circumstances, we are acting more as fact-
finders than as expositors of the law. I have not even tried to ad-
dress the hardest question, which is: When is such a mode of anal-
ysis avoidable and when not? To what extent do the values of the
Rule of Law, which I have described, justify the imprecision that it
necessarily introduces? At what point must the Rule of Law leave
off and the rest be left to the facts?


The difficulty of answering those questions is well enough
demonstrated by the conflicting opinions of two of our greatest
Justices, with which I will conclude. They come from the days
when the Supreme Court had enough time that it even took diver-
sity cases. In Baltimore & Ohio RR Co v Goodman,2" a suit for
wrongful death of a driver whose truck was struck by a train, the
railroad had (of course) lost a jury verdict, and was trying to get
the judgment overturned on the basis of contributory negligence as
a matter of law. It succeeded. Justice Holmes wrote as follows:


When a man goes upon a railroad track he knows that he goes
to a place where he will be killed if a train comes upon him
before he is clear of the track. He knows that he must stop for
the train, not the train stop for him. In such circumstances it
seems to us that if a driver cannot be sure otherwise whether
a train is dangerously near he must stop and get out of his
vehicle, although obviously he will not often be required to do
more than to stop and look. It seems to us that if he relies
upon not hearing the train or any signal and takes no further
precaution he does so at his own risk. If at the last moment
Goodman found himself in an emergency it was his own fault
that he did not reduce his speed earlier or come to a stop. It is
true ... that the question of due care very generally is left to
the jury. But we are dealing with a standard of conduct, and
when the standard is clear it should be laid down once for all


26 275 US 66 (1927).
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Seven years later-after Holmes had left the Court-in Pokora v
Wabash Railway Co, 28 another diversity case involving another
truck driver struck by a train, Justice Cardozo wrote as follows:


Standards of prudent conduct are declared at times by courts,
but they are taken over from the facts of life. To get out of a
vehicle and reconnoitre is an uncommon precaution, as every-
day experience informs us. Besides being uncommon, it is very
likely to be futile, and sometimes even dangerous. If the
driver leaves his vehicle when he nears a cut or curve, he will
learn nothing by getting out about the perils that lurk beyond.
By the time he regains his seat and sets his car in motion, the
hidden train may be upon him ....


Illustrations such as these bear witness to the need for
caution in framing standards of behavior that amount to rules
of law. The need is the more urgent when there is no back-
ground of experience out of which the standards have
emerged. They are then, not the natural flowerings of behav-
ior in its customary forms, but rules artificially developed, and
imposed from without. Extraordinary situations may not
wisely or fairly be subjected to tests or regulations that are
fitting for the common place or normal. In default of the
guide of customary conduct, what is suitable for the traveler
caught in a mesh where the ordinary safeguards fail him is for
the judgment of a jury. The opinion in Goodman's case has
been a source of confusion in the federal courts to the extent
that it imposes a standard for application by the judge, and
has had only wavering support in the courts of the states. We
limit it accordingly.2"


27 Id at 69-70.
28 292 US 98 (1934).
29 Id at 104-06 (citations omitted).
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18 U.S. Op. Off. Legal Counsel 199 (O.L.C.), 1994 WL 813349


Office of Legal Counsel


U.S. Department of Justice


PRESIDENTIAL AUTHORITY TO DECLINE TO EXECUTE UNCONSTITUTIONAL STATUTES


November 2, 1994
This memorandum discusses the President's constitutional authority to decline to execute unconstitutional statutes.


**1  MEMORANDUM FOR THE COUNSEL TO THE PRESIDENT


I have reflected further on the difficult questions surrounding a President's decision to decline to execute statutory
provisions that the President believes are unconstitutional, and I have a few thoughts to share with you. Let me start
with a general proposition that I believe to be uncontroversial: there are circumstances in which the President may
appropriately decline to enforce a statute that he views as unconstitutional.


First, there is significant judicial approval of this proposition. Most notable is the Court's decision in Myers v. United
States, 272 U.S. 52 (1926). There the Court sustained the President's view that the statute at issue was unconstitutional
without any member of the Court suggesting that the President had acted improperly in refusing to abide by the statute.
More recently, in Freytag v. Commissioner, 501 U.S. 868 (1991), all four of the Justices who addressed the issue agreed
that the President has “the power to veto encroaching laws . . . or even to disregard them when they are unconstitutional.”
Id. at 906 (Scalia, J., concurring); see also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-38 (1952) (Jackson,
J., concurring) (recognizing existence of President's authority to act contrary to a statutory command).


Second, consistent and substantial executive practice also confirms this general proposition. Opinions dating to at least
1860 assert the President's authority to decline to effectuate enactments that the President views as unconstitutional.
See, e.g., Memorial of Captain Meigs, 9 Op. Att'y Gen. 462, 469-70 (1860) (asserting that the President need not enforce
a statute purporting to appoint an officer); see also attached annotations of Attorney General and Office of Legal
Counsel opinions. Moreover, as we discuss more fully below, numerous Presidents have provided advance notice of
their intention not to enforce specific statutory requirements that they have viewed as unconstitutional, and the Supreme
Court has implicitly endorsed this practice. See INS v. Chadha, 462 U.S. 919, 942 n.13 (1983) (noting that Presidents
often sign legislation containing constitutionally objectionable provisions and indicate that they will not comply with
those provisions).


*200  While the general proposition that in some situations the President may decline to enforce unconstitutional statutes
is unassailable, it does not offer sufficient guidance as to the appropriate course in specific circumstances. To continue
our conversation about these complex issues, I offer the following propositions for your consideration.


1. The President's office and authority are created and bounded by the Constitution; he is required to act within its
terms. Put somewhat differently, in serving as the executive created by the Constitution, the President is required to act in
accordance with the laws -- including the Constitution, which takes precedence over other forms of law. This obligation
is reflected in the Take Care Clause and in the President's oath of office.


**2  2. When bills are under consideration by Congress, the executive branch should promptly identify unconstitutional
provisions and communicate its concerns to Congress so that the provisions can be corrected. Although this may seem
elementary, in practice there have been occasions in which the President has been presented with enrolled bills containing
constitutional flaws that should have been corrected in the legislative process.
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3. The President should presume that enactments are constitutional. There will be some occasions, however, when a
statute appears to conflict with the Constitution. In such cases, the President can and should exercise his independent
judgment to determine whether the statute is constitutional. In reaching a conclusion, the President should give great
deference to the fact that Congress passed the statute and that Congress believed it was upholding its obligation to enact
constitutional legislation. Where possible, the President should construe provisions to avoid constitutional problems.


4. The Supreme Court plays a special role in resolving disputes about the constitutionality of enactments. As a general
matter, if the President believes that the Court would sustain a particular provision as constitutional, the President should
execute the statute, notwithstanding his own beliefs about the constitutional issue. If, however, the President, exercising
his independent judgment, determines both that a provision would violate the Constitution and that it is probable that
the Court would agree with him, the President has the authority to decline to execute the statute.


5. Where the President's independent constitutional judgment and his determination of the Court's probable decision
converge on a conclusion of unconstitutionality, the President must make a decision about whether or not to comply
with the provision. That decision is necessarily specific to context, and it should be *201  reached after careful weighing
of the effect of compliance with the provision on the constitutional rights of affected individuals and on the executive
branch's constitutional authority. Also relevant is the likelihood that compliance or non-compliance will permit judicial
resolution of the issue. That is, the President may base his decision to comply (or decline to comply) in part on a desire
to afford the Supreme Court an opportunity to review the constitutional judgment of the legislative branch.


6. The President has enhanced responsibility to resist unconstitutional provisions that encroach upon the constitutional
powers of the Presidency. Where the President believes that an enactment unconstitutionally limits his powers, he has
the authority to defend his office and decline to abide by it, unless he is convinced that the Court would disagree with
his assessment. If the President does not challenge such provisions (i.e., by refusing to execute them), there often will
be no occasion for judicial consideration of their constitutionality; a policy of consistent Presidential enforcement of
statutes limiting his power thus would deny the Supreme Court the opportunity to review the limitations and thereby
would allow for unconstitutional restrictions on the President's authority.


**3  Some legislative encroachments on executive authority, however, will not be justiciable or are for other reasons
unlikely to be resolved in court. If resolution in the courts is unlikely and the President cannot look to a judicial
determination, he must shoulder the responsibility of protecting the constitutional role of the presidency. This is usually
true, for example, of provisions limiting the President's authority as Commander in Chief. Where it is not possible to
construe such provisions constitutionally, the President has the authority to act on his understanding of the Constitution.


One example of a Presidential challenge to a statute encroaching upon his powers that did result in litigation was Myers
v. United States, 272 U.S. 52 (1926). In that case, President Wilson had defied a statute that prevented him from removing
postmasters without Senate approval; the Supreme Court ultimately struck down the statute as an unconstitutional
limitation on the President's removal power. Myers is particularly instructive because, at the time President Wilson
acted, there was no Supreme Court precedent on point and the statute was not manifestly unconstitutional. In fact,
the constitutionality of restrictions on the President's authority to remove executive branch officials had been debated
since the passage of the Tenure of Office Act in 1867 over President Johnson's veto. The closeness of the question was
underscored by the fact that three Justices, including Justices Holmes and Brandeis, dissented in Myers. Yet, despite
the unsettled constitutionality of President Wilson's action, no member of the Court in Myers suggested that Wilson
overstepped his constitutional authority -- or even acted improperly -- by refusing to comply with a statute he believed
was unconstitutional. The Court in Myers can be seen to have implicitly vindicated the view that the President may *202
refuse to comply with a statute that limits his constitutional powers if he believes it is unconstitutional. As Attorney
General Civiletti stated in a 1980 opinion,
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Myers is very nearly decisive of the issue [of Presidential denial of the validity of statutes]. Myers holds that the President's
constitutional duty does not require him to execute unconstitutional statutes; nor does it require him to execute them
provisionally, against the day that they are declared unconstitutional by the courts. He cannot be required by statute
to retain postmasters against his will unless and until a court says that he may lawfully let them go. If the statute is
unconstitutional, it is unconstitutional from the start.


The Attorney General's Duty to Defend and Enforce Constitutionally Objectionable Legislation, 4A Op. O.L.C. 55, 59
(1980).


7. The fact that a sitting President signed the statute in question does not change this analysis. The text of the Constitution
offers no basis for distinguishing bills based on who signed them; there is no constitutional analogue to the principles of
waiver and estoppel. Moreover, every President since Eisenhower has issued signing statements in which he stated that
he would refuse to execute unconstitutional provisions. See annotations of attached signing statements. As we noted
in our memorandum on Presidential signing statements, the President “may properly announce to Congress and to the
public that he will not enforce a provision of an enactment he is signing. If so, then a signing statement that challenges
what the President determines to be an unconstitutional encroachment on his power, or that announces the President's
unwillingness to enforce (or willingness to litigate) such a provision, can be a valid and reasonable exercise of Presidential
authority.” The Legal Significance of Presidential Signing Statements, 17 Op. O.L.C. , (1993). (Of course, the President is
not obligated to announce his reservations in a signing statement; he can convey his views in the time, manner, and form
of his choosing.) Finally, the Supreme Court recognized this practice in Chadha, 462 U.S. at 942 n.13: the Court stated
that “it is not uncommon for Presidents to approve legislation containing parts which are objectionable on constitutional
grounds” and then cited the example of President Franklin Roosevelt's memorandum to Attorney General Jackson, in
which he indicated his intention not to implement an unconstitutional provision in a statute that he had just signed. These
sources suggest that the President's signing of a bill does not affect his authority to decline to enforce constitutionally
objectionable provisions thereof.


**4  In accordance with these propositions, we do not believe that a President is limited to choosing between vetoing, for
example, the Defense Appropriations Act and executing an unconstitutional provision in it. In our view, the President
has the *203  authority to sign legislation containing desirable elements while refusing to execute a constitutionally
defective provision.


We recognize that these issues are difficult ones. When the President's obligation to act in accord with the Constitution
appears to be in tension with his duty to execute laws enacted by Congress, questions are raised that go to the heart of
our constitutional structure. In these circumstances, a President should proceed with caution and with respect for the
obligation that each of the branches shares for the maintenance of constitutional government.


WALTER DELLINGER


Assistant Attorney General


Office of Legal Counsel Brief Description of Materials
 


Attorney General Opinions


1) Memorial of Captain Meigs, 9 Op. Att'y Gen. 462 (1860): In this opinion the Attorney General concluded that the
President is permitted to disregard an unconstitutional statute. Specifically, Attorney General Black concluded that a
statute purporting to appoint an officer should not be enforced: “Every law is to be carried out so far forth as is consistent
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with the Constitution, and no further. The sound part of it must be executed, and the vicious portion of it suffered to
drop.” Id. at 469.


2) Constitutionality of Congress' Disapproval of Agency Regulations by Resolutions Not Presented to the President, 4A Op.
O.L.C. 21 (1980): In this opinion Attorney General Civiletti instructed Secretary of Education Hufstedler that she was
authorized to implement regulations that had been disapproved by concurrent congressional resolutions, pursuant to
a statutory legislative veto. The Attorney General noted that “the Attorney General must scrutinize with caution any
claim that he or any other executive officer may decline to defend or enforce a statute whose constitutionality is merely
in doubt.” Id. at 29. He concluded, however, that “[t]o regard these concurrent resolutions as legally binding would
impair the Executive's constitutional role and might well foreclose effective judicial challenge to their constitutionality.
More important, I believe that your recognition of these concurrent resolutions as legally binding would constitute an
abdication of the responsibility of the executive branch, as an equal and coordinate branch of government with the
legislative branch, to preserve the integrity of its functions against constitutional encroachment.” Id.


*204  3) The Attorney General's Duty to Defend and Enforce Constitutionally Objectionable Legislation, 4A Op. O.L.C. 55
(1980): Attorney General Civiletti, in answer to a congressional inquiry, observed that “Myers holds that the President's
constitutional duty does not require him to execute unconstitutional statutes; nor does it require him to execute them
provisionally, against the day that they are declared unconstitutional by the courts.” Id. at 59. He added as a cautionary
note that “[t]he President has no ‘dispensing power,”’ meaning that the President and his subordinates “may not lawfully
defy an Act of Congress if the Act is constitutional. . . . In those rare instances in which the Executive may lawfully
act in contravention of a statute, it is the Constitution that dispenses with the operation of the statute. The Executive
cannot.” Id. at 59-60.


**5  4) Letter for Peter W. Rodino, Jr., Chairman, House Judiciary Committee from William French Smith, Attorney
General (Feb. 22, 1985): This letter discussed the legal precedent and authority for the President's refusal to execute
a provision of the Competition in Contracting Act. The Attorney General noted that the decision “not to implement
the disputed provisions has the beneficial byproduct of increasing the likelihood of a prompt judicial resolution. Thus,
far from unilaterally nullifying an Act of Congress, the Department's actions are fully consistent with the allocation of
judicial power by the Constitution to the courts.” Id. at 8. The letter also stated that “the President's failure to veto
a measure does not prevent him subsequently from challenging the Act in court, nor does presidential approval of an
enactment cure constitutional defects.” Id. at 3.
 


Office of Legal Counsel Opinions


1) Memorandum for the Honorable Robert J. Lipshutz, Counsel to the President, from John M. Harmon, Assistant Attorney
General, Office of Legal Counsel (Sept. 27, 1977): This opinion concluded that the President may lawfully disregard a
statute that he interprets to be unconstitutional. We asserted that “cases may arise in which the unconstitutionality of
the relevant statute will be certain, and in such a case the Executive could decline to enforce the statute for that reason
alone.” Id. at 13. We continued, stating that “[u]nless the unconstitutionality of a statute is clear, the President should
attempt to resolve his doubts in a way that favors the statute, and he should not decline to enforce it unless he concludes
that he is compelled to do so under the circumstances.” Id. We declined to catalogue all the considerations that would
weigh in favor of non-enforcement, but we identified two: first the extent of the harm to individuals or the government
resulting from enforcement; and, second, the creation of an opportunity for a court challenge through non-enforcement
(e.g., Myers).


*205  2) Appropriations Limitation for Rules Vetoed by Congress, 4B Op. O.L.C. 731 (1980): In this opinion we rejected
the constitutionality of a proposed legislative veto, prior to the Court's decision in Chadha. We opined that “[t]o regard
this provision as legally binding would impair the Executive's constitutional role and would constitute an abdication of
the responsibility of the Executive Branch.” Id. at 734. It should be noted that the legislation in question was pending
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in Congress, and the possibility that President Carter would sign the legislation did not affect our analysis of the
constitutional issue. We simply stated that, “if enacted, the [legislative veto provision] will not have any legal effect.” Id.


3) Issues Raised by Foreign Relations Authorization Bill, 14 Op. O.L.C. 37 (1990): This opinion also addressed then-
pending legislation, in this case the foreign relations authorization bill for fiscal years 1990 and 1991. The opinion found
that a provision of the bill was unconstitutional and severable. Regarding non-execution, the opinion stated that “at
least in the context of legislation that infringes the separation of powers, the President has the constitutional authority
to refuse to enforce unconstitutional laws.” Id. at 50. The opinion concluded that “if the President chooses to sign H.R.
3792, he would be constitutionally authorized to decline to enforce” the constitutionally objectionable section. Id. at 37.


**6  4) Issues Raised by Provisions Directing Issuance of Official or Diplomatic Passports, 16 Op. O.L.C. 18 (1992):
This opinion concluded that two statutory provisions that limited the issuance of official and diplomatic passports were
unconstitutional and were severable from the remainder of the two statutes. On the question of non-execution, the
opinion rejected “the argument that the President may not treat a statute as invalid prior to a judicial determination.”
Id. at 36. The opinion concluded that the Constitution authorizes the President to refuse to enforce a law that he believes
is unconstitutional.


5) The Legal Significance of Presidential Signing Statements, 17 Op. O.L.C. (1993): This opinion discusses different
categories of signing statements, including those construing bills to avoid constitutional problems and those in which the
President declares “that a provision of the bill before him is flatly unconstitutional, and that he will refuse to enforce it.”
Id. at . The opinion concludes that such “uses of Presidential signing statements generally serve legitimate and defensible
purposes.” Id. at .
 


Presidential Signing Statements


1) Statement by the State Department (Announcing President Wilson's Refusal to Carry Out the Section of the Jones
Merchant Marine Act of June 5, 1920, directing him to terminate treaty provisions restricting the Government's right to
impose *206  discriminatory tonnage dues and tariff duties), 17 A Compilation of the Messages and Papers of the Presidents
8871 (Sept. 24, 1920) (Pres. Wilson): The State Department announced that it “has been informed by the President
that he does not deem the direction contained in Section 34 of the so-called Merchant Marine Act an exercise of any
constitutional power possessed by the Congress.” Id. The statement also defended President Wilson's decision to sign the
bill and noted that “the fact that one section of the law involves elements of illegality rendering the section inoperative
need not affect the validity and operation of the Act as a whole.” 5 Green Haywood Hackworth, Digest of International
Law 324 (1943).


2) Special Message to the Congress Upon Signing the Department of Defense Appropriation Act, Pub. Papers of Dwight
D. Eisenhower 688 (July 13, 1955): President Eisenhower, in signing a bill (H.R. 6042) that contained a legislative
veto, stated that the legislative veto “will be regarded as invalid by the executive branch of the Government in the
administration of H.R. 6042, unless otherwise determined by a court of competent jurisdiction.” Id. at 689.


3) Memorandum on Informing Congressional Committees of Changes Involving Foreign Economic Assistance Funds, Pub.
Papers of John F. Kennedy 6 (Jan. 9, 1963): President Kennedy stated that a provision in the bill he was signing contained
an unconstitutional legislative veto. He announced that “[i]t is therefore my intention . . . to treat this provision as a
request for information.” Id.


**7  4) Statement by the President Upon Approving the Public Works Appropriations Act, Pub. Papers of Lyndon B.
Johnson 104 (Dec. 31, 1963): President Johnson also found that a legislative veto provision was unconstitutional and
stated that he would treat it as a request for information.
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5) Statement About Signing the Public Buildings Amendments of 1972, Pub. Papers of Richard Nixon 686 (June 17,
1972): President Nixon stated that a clause conditioning the use of authority by the executive branch on the approval
of a congressional committee was unconstitutional. He ordered the agency involved to comply with “the acceptable
procedures” in the bill “without regard to the unconstitutional provisions I have previously referred to.” Id. at 687.


6) Statement on Signing the Department of Defense Appropriation Act of 1976, Pub. Papers of Gerald R. Ford 241 (Feb.
10, 1976): President Ford stated that a committee approval mechanism was unconstitutional and announced that he
would “treat the unconstitutional provision . . . to the extent it requires further Congressional committee approval, as
a complete nullity.” Id. at 242.


*207  7) Statement on Signing Coastal Zone Management Improvement Act of 1980, Pub. Papers of Jimmy Carter 2335
(Oct. 18, 1980): President Carter stated that a legislative veto provision was unconstitutional and that any attempt at
a legislative veto would “not [be] regarded as legally binding.” Id.


8) Statement on Signing the Union Station Redevelopment Act of 1981, Pub. Papers of Ronald Reagan 1207 (Dec. 29,
1981): President Reagan stated that a legislative veto was unconstitutional and announced that “[t]he Secretary of
Transportation will not . . . regard himself as legally bound by any such resolution.” Id.


9) Statement On Signing the National and Community Service Act of 1990, Pub. Papers of George Bush 1613 (Nov.
16, 1990): President Bush rejected the constitutionality of provisions that required a Presidentially appointed board
exercising executive authority to include, among its 21 members, “seven members nominated by the Speaker of the House
of Representatives . . . [and] seven members nominated by the Majority Leader of the Senate.” Id. at 1614. He announced
that the restrictions on his choice of nominees to the board “are without legal force or effect.” Id.


10) 7 A Compilation of the Messages and Papers of the Presidents 377 (Aug. 14, 1876) (Pres. Grant): This is one of the
earliest of many instances of a President “construing” a provision (to avoid constitutional problems) in a way that seems
to amount to a refusal to enforce a provision of it. An 1876 statute directed that notices be sent to certain diplomatic
and consular officers “to close their offices.” President Grant, in signing the bill, stated that, “[i]n the literal sense of this
direction it would be an invasion of the constitutional prerogatives and duty of the Executive.” Id. In order to avoid this
problem, President Grant “constru[ed]” this provision “only to exercise the constitutional prerogative of Congress over
the expenditures of the Government,” not to “imply[] a right in the legislative branch to direct the closing or discontinuing
of any of the diplomatic or consular offices of the Government.” Id. at 378.
 


Other Presidential Documents


**8  1) A Presidential Legal Opinion, 66 Harv. L. Rev. 1353 (1953): This was a legal opinion from President Franklin
Roosevelt to Attorney General Jackson. President Roosevelt stated that he was signing the Lend-Lease Act despite a
provision providing for a legislative veto, “a provision which, in my opinion, is clearly unconstitutional.” Id. at 1357.
The President stated that, “[i]n order that I may be on record as indicating my opinion that the foregoing provision of
the so-called Lend-Lease Act is unconstitutional, and in order that my approval of the bill, due to the *208  existing
exigencies of the world situation, may not be construed as a tacit acquiescence in any contrary view, I am requesting you
to place this memorandum in the official files of the Department of Justice. I am desirous of having this done for the
further reason that I should not wish my action in approving the bill which includes this invalid clause, to be used as a
precedent for any future legislation comprising provisions of a similar nature.” Id. at 1358.


2) Message to the Congress on Legislative Vetoes, Pub. Papers of Jimmy Carter 1146 (Jun. 21, 1978): In this memorandum
President Carter expressed his strong opposition to legislative vetoes and stated that “[t]he inclusion of [a legislative veto]
in a bill will be an important factor in my decision to sign or to veto it.” Id. at 1148. He further stated that, “[a]s for
legislative vetoes over the execution of programs already prescribed in legislation and in bills I must sign for other reasons,
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the Executive Branch will generally treat them as ‘report-and-wait’ provisions. In such a case, if Congress subsequently
adopts a resolution to veto an Executive action, we will give it serious consideration, but we will not, under our reading
of the Constitution, consider it legally binding.” Id. at 1149.
 


Historical Materials


1) Statement of James Wilson on December 1, 1787 on the Adoption of the Federal Constitution, reprinted in 2 Jonathan
Elliot, Debates on the Federal Constitution 418 (1836): Wilson argued that the Constitution imposed significant -- and
sufficient -- restraints on the power of the legislature, and that the President would not be dependent upon the legislature.
In this context, he stated that “the power of the Constitution was paramount to the power of the legislature acting under
that Constitution; for it is possible that the legislature . . . may transgress the bounds assigned to it, and an act may pass,
in the usual mode, notwithstanding that transgression; but when it comes to be discussed before the judges,-- when they
consider its principles, and find it to be incompatible with the superior power of the Constitution,-- it is their duty to
pronounce it void . . . . In the same manner, the President of the United States could shield himself, and refuse to carry
into effect an act that violates the Constitution.” Id. at 445-46.


2) Letter from Chief Justice Chase to Gerrit Smith (Apr. 19, 1868), quoted in J. Schuckers, The Life and Public Services of
Salmon Portland Chase 577 (1874): Chase stated that President Johnson took the proper action in removing Secretary of
War Stanton without Senate approval, in light of Johnson's belief that the statutory restriction on his removal authority
was unconstitutional. In this regard, Chase commented that “the President had a perfect right, and indeed was under
the highest obligation, to remove Mr. Stanton, if he made the removal not in wanton disregard of a constitutional law,
but with a sincere belief that the Tenure-of-Office Act *209  was unconstitutional and for the purpose of bringing the
question before the Supreme Court.” Id. at 578.
 


Congressional Materials


**9  1) The President's Suspension of the Competition in Contracting Act is Unconstitutional, H.R. Rep. No. 138, 99th
Cong., 1st Sess. (1985): The House Committee on Government Operations concluded that the President lacked the
authority to refuse to implement any provision of the Competition in Contracting Act. The Committee stated that, “[t]o
adopt the view that one's oath to support and defend the Constitution is a license to exercise any available power in
furtherance of one's own constitutional interpretation would quickly destroy the entire constitutional scheme. Such a
view, whereby the President pledges allegiance to the Constitution but then determines what the Constitution means,
inexorably leads to the usurpation by the Executive of the others' roles.” Id. at 11. The Committee also stated that “[t]he
Executive's suspension of the law circumvents the constitutionally specified means for expressing Executive objections
to law and is a constitutionally impermissible absolute veto power.” Id. at 13.


2) Memorandum from the Congressional Research Service to the Committee on Government Operations concerning “The
Executive's Duty to Enforce the Laws” (Feb. 6, 1985), reprinted in Constitutionality of GAO's Bid Protest Function:
Hearings Before a Subcomm. of the House Comm. on Government Operations, 99th Cong., 1st Sess. 544 (1985): This
memorandum stated that the President lacks the authority to decline to enforce statutes. The CRS argued that “[t]he
refusal of the President to execute the law is indistinguishable from the power to suspend the laws. That power, as is true
of the power to amend or to revive an expired law, is a legislative power.” Id. at 554.
 


Cases


1) Myers v. United States, 272 U.S. 52 (1926): The President refused to comply with -- that is, enforce -- a limitation
on his power of removal that he regarded as unconstitutional, even though the question had not been addressed by
the Supreme Court. A member of Congress, Senator Pepper, urged the Supreme Court to uphold the validity of the
provision. The Supreme Court vindicated the President's interpretation without any member of the Court indicating that
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the President had acted unlawfully or inappropriately in refusing to enforce the removal restriction based on his belief
that it was unconstitutional.


2) United States v. Lovett, 328 U.S. 303 (1946): The President enforced a statute that directed him to withhold
compensation from three named employees, even *210  though the President believed the law to be unconstitutional.
The Justice Department argued against the constitutionality of the statute in the ensuing litigation. (The Court permitted
an attorney to appear on behalf of Congress, amicus curiae, to defend the statute.)


3) INS v. Chadha, 462 U.S. 919 (1983): This case involved the withholding of citizenship from an applicant pursuant
to a legislative veto of an Attorney General decision to grant citizenship. Despite a Carter Administration policy
against complying with legislative vetoes (see Carter Presidential memorandum, supra), the executive branch enforced
the legislative veto, and, in so doing, allowed for judicial review of the statute. As with Lovett, the Justice Department
argued against the constitutionality of the statute.


**10  4) Morrison v. Olson, 487 U.S. 654 (1988): The President viewed the independent counsel statute as
unconstitutional. The Attorney General enforced it, making findings and forwarding them to the Special Division. In
litigation, however, the Justice Department attacked the constitutionality of the statute and left its defense to the Senate
Counsel, as amicus curiae, and the independent counsel herself.


5) Freytag v. Commissioner, 501 U.S. 868 (1991): A unanimous Court ruled that the appointment of special trial
judges by the Chief Judge of the United States Tax Court did not violate the Appointments Clause. Five Justices
concluded that the Tax Court was a “Court of Law” for Appointments Clause purposes, despite the fact that it
was an Article I court, so that the Tax Court could constitutionally appoint inferior officers. Four Justices, in a
concurrence by Justice Scalia, contended that the Tax Court was a “Department” under the Appointments Clause.
The concurrence stated that “Court of Law” did not include Article I courts and that the Framers intended to prevent
Congress from having the power both to create offices and to appoint officers. In this regard, the concurrence stated
that “it was not enough simply to repose the power to execute the laws (or to appoint) in the President; it was also
necessary to provide him with the means to resist legislative encroachment upon that power. The means selected
were various, including a separate political constituency, to which he alone was responsible, and the power to veto
encroaching laws, see Art. I, § 7, or even to disregard them when they are unconstitutional.” Id. at 906 (Scalia, J.,
concurring).
6) Lear Siegler, Inc., Energy Prods. Div. v. Lehman, 842 F.2d 1102 (9th Cir. 1988), withdrawn in part 893 F.2d 205 (9th
Cir. 1990) (en banc): The President refused to comply with provisions of the Competition in Contracting Act that
he viewed as unconstitutional and thereby allowed for judicial resolution of the issue. The Ninth Circuit rejected the
President's arguments about the constitutionality of the provisions. The court further determined that Lear Siegler was
a prevailing *211  party and was entitled to attorneys' fees, because the executive branch acted in bad faith in refusing
to execute the contested provisions. In this regard, the court stated that the President's action was “utterly at odds with
the texture and plain language of the Constitution,” because a statute is part of the law of the land that the President
is obligated to execute. Id. at 1121, 1124. On rehearing en banc, the court ruled that Lear Siegler was not a prevailing
party and withdrew the sections of the opinion quoted above.


18 U.S. Op. Off. Legal Counsel 199 (O.L.C.), 1994 WL 813349


End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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_________________ 


No. 09–1227 
_________________ 


CAROL ANNE BOND, PETITIONER v. 


UNITED STATES 
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 


APPEALS FOR THE THIRD CIRCUIT 
[June 16, 2011] 


 JUSTICE KENNEDY delivered the opinion of the Court. 
 This case presents the question whether a person in-
dicted for violating a federal statute has standing to chal-
lenge its validity on grounds that, by enacting it, Congress 
exceeded its powers under the Constitution, thus intrud-
ing upon the sovereignty and authority of the States. 
 The indicted defendant, petitioner here, sought to ar- 
gue the invalidity of the statute.  She relied on the Tenth 
Amendment, and, by extension, on the premise that Con-
gress exceeded its powers by enacting it in contravention 
of basic federalism principles.  The statute, 18 U. S. C. 
§229, was enacted to comply with a treaty; but petitioner 
contends that, at least in the present instance, the treaty 
cannot be the source of congressional power to regulate or 
prohibit her conduct. 
 The Court of Appeals held that because a State was not 
a party to the federal criminal proceeding, petitioner had 
no standing to challenge the statute as an infringement 
upon the powers reserved to the States.  Having concluded 
that petitioner does have standing to challenge the federal 
statute on these grounds, this Court now reverses that 
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determination.  The merits of petitioner’s challenge to the 
statute’s validity are to be considered, in the first instance, 
by the Court of Appeals on remand and are not addressed 
in this opinion. 


I 
 This case arises from a bitter personal dispute, leading 
to the criminal acts charged here.  Petitioner Carol Anne 
Bond lived outside Philadelphia, Pennsylvania.  After dis-
covering that her close friend was pregnant and that 
the father was Bond’s husband, Bond sought revenge.  
Bond subjected the woman to a campaign of harassing 
telephone calls and letters, acts that resulted in a crimi-
nal conviction on a minor state charge.  Bond persisted in 
her hostile acts, placing caustic substances on objects the 
woman was likely to touch, including her mailbox, car 
door handle, and front doorknob.  Bond’s victim suffered a 
minor burn on her hand and contacted federal investiga-
tors, who identified Bond as the perpetrator. 
 Bond was indicted in the United States District Court 
for the Eastern District of Pennsylvania for, among other 
offenses, two counts of violating §229.  Section 229 forbids 
knowing possession or use of any chemical that “can cause 
death, temporary incapacitation or permanent harm to 
humans or animals” where not intended for a “peaceful 
purpose.”  §§229(a); 229F(1); (7); (8).  The statute was en-
acted as part of the Chemical Weapons Convention 
Implementation Act of 1998, 112 Stat. 2681–856,  22 
U. S. C. §6701 et seq.; 18 U. S. C. §229 et seq.  The Act 
implements provisions of the Convention on the Prohibi-
tion of the Development, Production, Stockpiling and Use 
of Chemical Weapons and on their Destruction, a treaty 
the United States ratified in 1997. 
 In the District Court, Bond moved to dismiss the §229 
charges, contending the statute was beyond Congress’ 
constitutional authority to enact.  The District Court 
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denied the motion.  Bond entered a conditional plea of 
guilty, reserving the right to appeal the ruling on the 
validity of the statute.  She was sentenced to six years in 
prison. 
 In the Court of Appeals for the Third Circuit, Bond 
renewed her challenge to the statute, citing, among other 
authorities, the Tenth Amendment to the Constitution.  
The Court of Appeals asked for supplemental briefs on the 
question whether Bond had standing to raise the Tenth 
Amendment as a ground for invalidating a federal statute 
in the absence of a State’s participation in the proceedings. 
 In its supplemental brief in the Court of Appeals, the 
Government took the position that Bond did not have 
standing.  The Court of Appeals agreed.  581 F. 3d 128 
(2009). 
 When Bond sought certiorari, the Government advised 
this Court that it had changed its position and that, in its 
view, Bond does have standing to challenge the constitu-
tionality of §229 on Tenth Amendment grounds.  See Brief 
for United States (filed July 9, 2010).  The Court granted 
certiorari, 562 U. S. ___ (2010), and appointed an amicus 


curiae to defend the judgment of the Court of Appeals.  
Stephen McAllister, a member of the bar of this Court, 
filed an amicus brief and presented an oral argument that 
have been of considerable assistance to the Court. 


II 
 To conclude that petitioner lacks standing to challenge 
a federal statute on grounds that the measure interferes 
with the powers reserved to States, the Court of Appeals 
relied on a single sentence from this Court’s opinion in 
Tennessee Elec. Power Co. v. TVA, 306 U. S. 118 (1939).  
See 581 F. 3d, at 136–138.  As the Court of Appeals noted 
here, other Courts of Appeals have taken a similar ap-
proach.  E.g., United States v. Hacker, 565 F.3d 522, 525–
527 (CA8 2009); Oregon v. Legal Servs. Corp., 552 F. 3d 
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965, 971–972 (CA9 2009); Brooklyn Legal Servs. Corp. v. 
Legal Servs. Corp., 462 F. 3d 219, 234–235 (CA2 2006); 
Medeiros v. Vincent, 431 F. 3d 25, 33–36 (CA1 2005); 
United States v. Parker, 362 F. 3d 1279, 1284–1285 (CA10 
2004).  That approach is in tension, if not conflict, with 
decisions of some other Courts of Appeals.  See Gillespie v. 
Indianapolis, 185 F. 3d 693, 700–704 (CA7 1999); Metro-


lina Family Practice Group, P. A. v. Sullivan, 767 F. Supp. 
1314 (WDNC 1989), aff’d 929 F. 2d 693 (CA4 1991); At-


lanta Gas Light Co. v. United States Dept. of Energy, 666 
F. 2d 1359, 1368, n. 16 (CA11 1982); see also United States 
v. Johnson, 632 F. 3d 912, 918–921 (CA5 2011) (reserving 
issue); Lomont v. O’Neill, 285 F. 3d 9, 14, n. 5 (CADC 
2002) (same); Nance v. EPA, 645 F. 2d 701, 716 (CA9 
1981) (same). 
 Tennessee Electric is the appropriate place to begin.  It 
should be clear that Tennessee Electric does not cast doubt 
on Bond’s standing for purposes of Article III’s case-or-
controversy requirement.  This Court long ago disap-
proved of the case as authoritative respecting Article III 
limitations.  Association of Data Processing Service Or-


ganizations, Inc. v. Camp, 397 U. S. 150, 152–154 (1970).  
In the instant case, moreover, it is apparent—and in 
fact conceded not only by the Government but also by 
amicus—that Article III poses no barrier.  One who seeks 
to initiate or continue proceedings in federal court must 
demonstrate, among other requirements, both standing to 
obtain the relief requested, see Lujan v. Defenders of 


Wildlife, 504 U. S. 555, 560–561 (1992), and, in addition, 
an “ongoing interest in the dispute” on the part of the 
opposing party that is sufficient to establish “concrete 
adverseness.”  Camreta v. Greene, 563 U. S. ___, ___ (2011) 
(slip op., at 5) (internal quotation marks omitted).  When 
those conditions are met, Article III does not restrict the 
opposing party’s ability to object to relief being sought at 
its expense.  The requirement of Article III standing thus 







 Cite as: 564 U. S. ____ (2011) 5 
 


Opinion of the Court 


had no bearing upon Bond’s capacity to assert defenses in 
the District Court.  As for Bond’s standing to appeal, it is 
clear Article III’s prerequisites are met.  Bond’s challenge 
to her conviction and sentence “satisfies the case-or-
controversy requirement, because the incarceration . . . 
constitutes a concrete injury, caused by the conviction and 
redressable by invalidation of the conviction.”  Spencer v. 
Kemna, 523 U. S. 1, 7 (1998). 
 To resolve the case, this Court must consider next 
whether Tennessee Electric is irrelevant with respect to 
prudential rules of standing as well.  The question in 
Tennessee Electric was whether a group of private power 
companies could bring suit to enjoin the federally char-
tered Tennessee Valley Authority (TVA) from producing 
and selling electric power.  It was conceded that competi-
tion from the TVA would “inflict substantial damage” upon 
the power companies.  306 U. S., at 137.  According to the 
companies, the federal statute authorizing the creation 
and operation of the TVA was invalid because, among 
other reasons, it exceeded the powers of the National 
Government in violation of the Tenth Amendment. 
 Declining to reach the merits, the Court concluded the 
power companies’ lawsuit should be dismissed.  It ex-
plained that the suit was premised on the principle that a 
person threatened with injury by conduct “which, but for 
statutory authority for its performance, would be a viola-
tion of his legal rights” could request an injunction from a 
court of equity and by this means test the validity of the 
statute.  Ibid.  But the Court concluded that the TVA, 
even if it were shorn of congressional statutory authority, 
had done nothing more than compete as a supplier of 
electricity.  Id., at 138.  And since state law did not pur-
port to grant any of the power companies a monopoly, 
there was no basis for a suit in which the TVA might be 
forced to invoke its congressional authorization.  Id., at 
138–143. 
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 In that part of its analysis, and throughout its opinion, 
the Tennessee Electric Court stated that the problem with 
the power companies’ suit was a lack of “standing” or a 
“cause of action.”  It treated those concepts as inter-
changeable.  E.g., id., at 139 (no “standing” because no 
“legal cause of complaint”); id., at 139–140 (no “standing” 
without “a cause of action or a right to sue”); id., at 142 
(“no standing,” no “right to sue for an injunction”); id., 
at 144 (no Tenth Amendment “standing” and no Ninth 
Amendment “cause of action” for same reasons); see also 
Bellia, Article III and the Cause of Action, 89 Iowa L. Rev. 
777, 826–830 (2004). 
 Even though decisions since Tennessee Electric have 
been careful to use the terms “cause of action” and “stand-
ing” with more precision, the distinct concepts can be 
difficult to keep separate.  If, for instance, the person 
alleging injury is remote from the zone of interests a stat-
ute protects, whether there is a legal injury at all and 
whether the particular litigant is one who may assert it 
can involve similar inquiries.  Steel Co. v. Citizens for 


Better Environment, 523 U. S. 83, 96–97, and n. 2 (1998) 
(noting that statutory standing and the existence of a 
cause of action are “closely connected” and “sometimes 
identical” questions). 
 Still, the question whether a plaintiff states a claim for 
relief “goes to the merits” in the typical case, not the justi-
ciability of a dispute, id., at 92, and conflation of the two 
concepts can cause confusion.  This is the case with the 
Tenth Amendment discussion in Tennessee Electric.  The 
Tennessee Electric Court noted that “[a] distinct ground 
upon which standing to maintain the suit is said to rest is 
that the acts of the Authority cannot be upheld without 
permitting federal regulation of purely local matters re-
served to the states or the people by the Tenth Amend-
ment.”  306 U. S., at 143.  The Court rejected the argu-
ment, however, concluding the Tenth Amendment did not 
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give one business a right to keep another from compet- 
ing.  Id., at 144.  (“The sale of government property in 
competition with others is not a violation of the Tenth 
Amendment”). 
 The Court then added the sentence upon which the 
Court of Appeals relied in the instant case, the sentence 
that has been the source of disagreement among Courts of 
Appeals: 


“As we have seen there is no objection to the Author-
ity’s operations by the states, and, if this were not so, 
the appellants, absent the states or their officers, have 
no standing in this suit to raise any question under 
the amendment.”  Ibid. 


The quoted statement was in the context of a decision 
which held that business competitors had no legal injury, 
and the word standing can be interpreted in that sense.  
On this reading, the statement reiterated an earlier point.  
The statement explained that the States in which the TVA 
operated exempted it from their public utilities regula-
tions; and that even if the States had not done so and the 
TVA had violated those regulations, the regulations were 
for the States to enforce.  See id., at 141–142.  They con-
ferred no private right of action on business competitors.  
This reading is consistent with the Tennessee Electric 
Court’s use of the term “standing” elsewhere in its opinion 


to refer to the existence of a state-law cause of action.  A 
holding that state utilities regulations did not supply a 
cause of action against a competitor is of no relevance to 
the instant case, and we need not explore all of its implica-
tions.  See also Data Processing, 397 U. S., at 157–158 
(cause of action under the Administrative Procedure Act, 5 
U. S. C. §702, permits suit based on injury from business 
competition). 
 Yet the quoted statement also could be read to refer to 
standing in the sense of whether the power companies 
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were the proper litigants to raise a Tenth Amendment is-
sue.  To the extent that might have been the intention of 
the Tennessee Electric Court, it is, for reasons to be ex-
plained, inconsistent with our later precedents.  The sen-
tence from Tennessee Electric that we have quoted and 
discussed should be deemed neither controlling nor in-
structive on the issue of standing as that term is now 
defined and applied. 


III 
 Amicus contends that federal courts should not adjudi-
cate a claim like Bond’s because of the prudential rule that 
a party “generally must assert his own legal rights and 
interests, and cannot rest his claim to relief on the legal 
rights or interests of third parties.”  Warth v. Seldin, 422 
U. S. 490, 499, 500 (1975); see also Kowalski v. Tesmer, 
543 U. S. 125, 129–130 (2004).  In amicus’ view, to argue 
that the National Government has interfered with state 
sovereignty in violation of the Tenth Amendment is to 
assert the legal rights and interests of States and States 
alone.  That, however, is not so.  As explained below, Bond 
seeks to vindicate her own constitutional interests.  The 
individual, in a proper case, can assert injury from gov-
ernmental action taken in excess of the authority that 
federalism defines.  Her rights in this regard do not belong 
to a State. 


A 
 The federal system rests on what might at first seem a 
counterintuitive insight, that “freedom is enhanced by the 
creation of two governments, not one.”  Alden v. Maine, 
527 U. S. 706, 758 (1999).  The Framers concluded that 
allocation of powers between the National Government 
and the States enhances freedom, first by protecting the 
integrity of the governments themselves, and second by 
protecting the people, from whom all governmental powers 
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are derived. 
 Federalism has more than one dynamic.  It is true that 
the federal structure serves to grant and delimit the pre-
rogatives and responsibilities of the States and the Na-
tional Government vis-à-vis one another.  The allocation 
of powers in our federal system preserves the integrity, 
dignity, and residual sovereignty of the States.  The fed-
eral balance is, in part, an end in itself, to ensure that 
States function as political entities in their own right. 
 But that is not its exclusive sphere of operation.  Feder-
alism is more than an exercise in setting the boundary 
between different institutions of government for their own 
integrity.  “State sovereignty is not just an end in itself:  
‘Rather, federalism secures to citizens the liberties that 
derive from the diffusion of sovereign power.’ ” New York v. 
United States, 505 U. S. 144, 181 (1992) (quoting Coleman 
v. Thompson, 501 U. S. 722, 759 (1991) (Blackmun, J., 
dissenting)). 
 Some of these liberties are of a political character.  The 
federal structure allows local policies “more sensitive to 
the diverse needs of a heterogeneous society,” permits 
“innovation and experimentation,” enables greater citizen 
“involvement in democratic processes,” and makes gov-
ernment “more responsive by putting the States in com-
petition for a mobile citizenry.”  Gregory v. Ashcroft, 501 
U. S. 452, 458 (1991).  Federalism secures the freedom of 
the individual.  It allows States to respond, through the 
enactment of positive law, to the initiative of those who 
seek a voice in shaping the destiny of their own times 
without having to rely solely upon the political processes 
that control a remote central power.  True, of course, these 
objects cannot be vindicated by the Judiciary in the ab-
sence of a proper case or controversy; but the individual 
liberty secured by federalism is not simply derivative of 
the rights of the States. 
 Federalism also protects the liberty of all persons within 
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a State by ensuring that laws enacted in excess of dele-
gated governmental power cannot direct or control their 
actions.  See ibid.  By denying any one government com-
plete jurisdiction over all the concerns of public life, feder-
alism protects the liberty of the individual from arbitrary 
power.  When government acts in excess of its lawful 
powers, that liberty is at stake. 
 The limitations that federalism entails are not therefore 
a matter of rights belonging only to the States.  States are 
not the sole intended beneficiaries of federalism.  See New 


York, supra, at 181.  An individual has a direct interest in 
objecting to laws that upset the constitutional balance 
between the National Government and the States when 
the enforcement of those laws causes injury that is con-
crete, particular, and redressable.  Fidelity to principles of 
federalism is not for the States alone to vindicate. 
 The recognition of an injured person’s standing to object 
to a violation of a constitutional principle that allocates 
power within government is illustrated, in an analogous 
context, by cases in which individuals sustain discrete, 
justiciable injury from actions that transgress separation-
of-powers limitations.  Separation-of-powers principles are 
intended, in part, to protect each branch of government 
from incursion by the others.  Yet the dynamic between 
and among the branches is not the only object of the Con-
stitution’s concern.  The structural principles secured by 
the separation of powers protect the individual as well. 
 In the precedents of this Court, the claims of individu-
als—not of Government departments—have been the 
principal source of judicial decisions concerning separation 
of powers and checks and balances.  For example, the re-
quirement that a bill enacted by Congress be presented 
to the President for signature before it can become law 
gives the President a check over Congress’ exercise of 
legislative power.  See U. S. Const., Art. I, §7.  Yet indi-
viduals, too, are protected by the operations of separation 
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of powers and checks and balances; and they are not dis-
abled from relying on those principles in otherwise justici-
able cases and controversies.  In INS v. Chadha, 462 U. S. 
919 (1983), it was an individual who successfully chal-
lenged the so-called legislative veto—a procedure that 
Congress used in an attempt to invalidate an executive 
determination without presenting the measure to the 
President.  The procedure diminished the role of the Ex-
ecutive, but the challenger sought to protect not the 
prerogatives of the Presidency as such but rather his 
own right to avoid deportation under an invalid order.  
Chadha’s challenge was sustained.  A cardinal principle of 
separation of powers was vindicated at the insistence of an 
individual, indeed one who was not a citizen of the United 
States but who still was a person whose liberty was at 
risk. 
 Chadha is not unique in this respect.  Compare Clinton 
v. City of New York, 524 U. S. 417, 433–436 (1998) (injured 
parties have standing to challenge Presidential line-item 
veto) with Raines v. Byrd, 521 U. S. 811, 829–830 (1997) 
(Congress Members do not); see also, e.g., Free Enterprise 


Fund v. Public Company Accounting Oversight Bd., 561 
U. S. ___ (2010); Plaut v. Spendthrift Farm, Inc., 514 U. S. 
211 (1995); Bowsher v. Synar, 478 U. S. 714 (1986); North-


ern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 
U. S. 50 (1982); Youngstown Sheet & Tube Co. v. Sawyer, 
343 U. S. 579 (1952); A. L. A. Schechter Poultry Corp. v. 
United States, 295 U. S. 495 (1935).  If the constitutional 
structure of our Government that protects individual 
liberty is compromised, individuals who suffer otherwise 
justiciable injury may object. 
 Just as it is appropriate for an individual, in a proper 
case, to invoke separation-of-powers or checks-and-
balances constraints, so too may a litigant, in a proper 
case, challenge a law as enacted in contravention of consti-
tutional principles of federalism.  That claim need not 
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depend on the vicarious assertion of a State’s constitu-
tional interests, even if a State’s constitutional interests 
are also implicated. 


B 
 In this regard it is necessary to address a misconception 
in the position the Government now urges this Court to 
adopt.  As noted, the Government agrees that petitioner 
has standing to challenge the validity of §229.  That con-
cession, however, depends on describing petitioner’s claim 
in a narrow way.  The Government contends petitioner 
asserts only that Congress could not enact the challenged 
statute under its enumerated powers.  Were she to argue, 
the Government insists, that the statute “interferes with a 
specific aspect of state sovereignty,” either instead of or in 
addition to her enumerated powers contention, the Court 
should deny her standing.  Brief for United States 18 (filed 
Dec. 3, 2010). 
 The premise that petitioner does or should avoid making 
an “interference-with-sovereignty” argument is flawed.  
Id., at 33.  Here she asserts, for example, that the conduct 
with which she is charged is “local in nature” and “should 
be left to local authorities to prosecute” and that congres-
sional regulation of that conduct “signals a massive and 
unjustifiable expansion of federal law enforcement into 
state-regulated domain.”  Record in No. 2:07–cr–00528–
JG–1 (ED Pa.), Doc. 27, pp. 6, 19.  The public policy of the 
Commonwealth of Pennsylvania, enacted in its capacity as 
sovereign, has been displaced by that of the National 
Government.  The law to which petitioner is subject, the 
prosecution she seeks to counter, and the punishment she 
must face might not have come about if the matter were 
left for the Commonwealth of Pennsylvania to decide.  
Indeed, petitioner argues that under Pennsylvania law the 
expected maximum term of imprisonment she could have 
received for the same conduct was barely more than a 
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third of her federal sentence. 
 There is no basis to support the Government’s pro- 
posed distinction between different federalism arguments 
for purposes of prudential standing rules.  The princi- 
ples of limited national powers and state sovereignty are 
intertwined.  While neither originates in the Tenth Amend-
ment, both are expressed by it.  Impermissible interfer-
ence with state sovereignty is not within the enumerated 
powers of the National Government, see New York, 505 
U. S., at 155–159, and action that exceeds the National 
Government’s enumerated powers undermines the sover-
eign interests of States.  See United States v. Lopez, 514 
U. S. 549, 564 (1995).  The unconstitutional action can 
cause concomitant injury to persons in individual cases. 
 An individual who challenges federal action on these 
grounds is, of course, subject to the Article III require-
ments, as well as prudential rules, applicable to all liti-
gants and claims.  Individuals have “no standing to com-
plain simply that their Government is violating the law.”  
Allen v. Wright, 468 U. S. 737, 755 (1984).  It is not 
enough that a litigant “suffers in some indefinite way in 
common with people generally.”  Frothingham v. Mellon, 
262 U. S. 447, 488 (1923) (decided with Massachusetts v. 
Mellon).  If, in connection with the claim being asserted, a 
litigant who commences suit fails to show actual or immi-
nent harm that is concrete and particular, fairly traceable 
to the conduct complained of, and likely to be redressed by 
a favorable decision, the Federal Judiciary cannot hear the 
claim.  Lujan, 504 U. S., at 560–561.  These requirements 
must be satisfied before an individual may assert a consti-
tutional claim; and in some instances, the result may be 
that a State is the only entity capable of demonstrating 
the requisite injury. 
 In this case, however, where the litigant is a party to an 
otherwise justiciable case or controversy, she is not forbid-
den to object that her injury results from disregard of the 
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federal structure of our Government.  Whether the Tenth 
Amendment is regarded as simply a “ ‘truism,’ ”  New York, 
supra, at 156 (quoting United States v. Darby, 312 U. S. 
100, 124 (1941)), or whether it has independent force of its 
own, the result here is the same. 


*  *  * 
 There is no basis in precedent or principle to deny peti-
tioner’s standing to raise her claims.  The ultimate issue of 
the statute’s validity turns in part on whether the law can 
be deemed “necessary and proper for carrying into Execu-
tion” the President’s Article II, §2 Treaty Power, see U. S. 
Const., Art. I, §8, cl. 18.  This Court expresses no view on 
the merits of that argument.  It can be addressed by the 
Court of Appeals on remand. 
 The judgment of the Court of Appeals is reversed, and 
the case is remanded for further proceedings consistent 
with this opinion. 


It is so ordered. 
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THE RULE OF LAW AND THE ROLE OF THE
SOLICITOR GENERAL


Michael W. McConnell*


I. THREE APPROACHES TO THE SOLICITOR GENERAL'S FUNCTION


Let us grant the attractive premise that the Solicitor General, more
than the ordinary advocate, must comply with and promote the rule of
law in his representation of the United States in the Supreme Court. The
President is charged to "take Care that the Laws be faithfully exe-
cuted";1 the Solicitor General, as the executive officer entrusted with
Supreme Court litigating authority, exercises the "take Care" responsi-
bility in that sphere. But what does the rule of law mean in this context?


There are three prominent approaches to the Solicitor General's re-
sponsibility: (1) he must make only those arguments to the Court that he
believes to be substantively valid, even if the interests of his client would
be better served by other plausible legal arguments; (2) he must make
only those arguments to the Court that are consistent with the Court's
interpretation of legal requirements; and (3) he must make the arguments
with the best prospect of serving his clients' interests, that is, upholding
government action.2


Generally, the first approach-the "independence" approach-is in-
voked to criticize the Solicitor General when he allows the interests of
the client agencies, the views of the President, or the opinions of other
lawyers in and out of the Department of Justice to influence what argu-
ments he will make to the Court. Generally, the second approach-the
"precedent" approach-is invoked to criticize the Solicitor General for
asking the Court to modify its precedents or for making an argument


* Assistant Professor of Law, University of Chicago Law School. Formerly Assistant to
the Solicitor General (1983-85). B.A. 1976, Michigan State University; J.D. 1979, University
of Chicago Law School. Thanks are due Gerhard Casper, Frank Easterbrook, Andrew Frey,
Kenneth Geller, Larry Kramer, Geoffrey Miller, David Strauss, and Cass Sunstein for helpful
comments on an earlier draft, and to Rex Lee and Charles Fried, whose stewardship of the
Office of Solicitor General during my service there contributed greatly to my understanding
and respect for the Office.


1. U.S. CONST. art. II, § 3.
2. For present purposes, I disregard the thorny problem of defining who is the Solicitor


General's "client." See Lawry, Who is the Client of the Federal Government Lawyer? An Anal-
ysis of the Wrong Question, 37 FED. B.J., Fall 1978, at 61; see also Miller, Government Lawyers'
Ethics in a System of Checks and Balances, 54 U. CHI. L. REv. 1293 (1987).
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that the present nine Justices are unlikely to adopt. Generally, the third
approach-the "government interests" approach-is invoked to criticize
the Solicitor General for failing to defend federal statutes or government
action, or for filing briefs not directly related to that end.


The "independence" and "precedent" approaches emphasize the
distinction between the role of the Solicitor General and that of other
advocates. They seem, at first blush, to have more to do with the rule of
law than the "government interests" approach. The Solicitor General, it
is said, has responsibilities to the rule of law that so far exceed the ordi-
nary advocate that he can almost be called a "Tenth Justice." This title
captures the view that the Solicitor General properly exercises a judicial-
type function, accepting and rejecting legal arguments on the basis of his
best understanding of what the Constitution and laws require rather than
the interests of the client agencies. As expressed in an official memoran-
dum on the role of the Solicitor General issued under Attorney General
Griffin Bell, "the Solicitor General . . . must protect the Court by
presenting meritorious claims in a straightforward and professional man-
ner and by screening out unmeritorious ones[.]"'3 The same memoran-
dum states that "[tihe Nation values the Solicitor General's
independence for the same reason that it values an independent judici-
ary," and endorses former Solicitor General Francis Biddle's formulation
that the Solicitor General's "only guide" should be" 'the ethic of his law
profession framed in the ambience of his judgment and experience.' "I


Alternatively, the Solicitor General is said to be like a "Tenth Jus-
tice" because his arguments are designed principally to be of service to
the Court rather than to advance the interests of the executive or legisla-
tive branches. His name appears below those of the Justices in the front
of each issue of U.S. Reports. He is not an outsider or a critic of the
Court, but their partner in a common effort to uphold the Constitution
and laws. To be useful, his arguments ought to proceed from the Court's
recent precedents and help the Court to fit the current case into a settled
framework of existing decisions. Just as continuity and stability are de-
sirable features of the law, they are desirable features of the Solicitor
General's argumentation.


The "government interests" approach to the Solicitor General's role
is more modest. It treats the Solicitor General less like a "Tenth Justice"
and more like an ordinary lawyer-more skilled, more distinguished,
more responsible, perhaps, but still a lawyer for a client. Under this ap-


3. Memorandum Opinion for the Attorney General: The Role of the Solicitor General, 1
Op. Off. Legal Counsel 228, 231-32 (1977) [hereinafter 1977 Memorandum].


4. Id at 231.
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proach, it is the function of the adversary process, and ultimately of the
Court, to uphold the rule of law. The Solicitor General best serves by
making the best arguments he can for upholding government action,
rather than by exercising independent opinions or by trying to "protect"
the Court from arguments. Indeed, by failing to make the best possible
case for the government's position-assuming the position is at least ten-
able-the Solicitor General makes the Court's job harder and vindication
of the rule of law that much more difficult.


The "government interests" approach, like the others, recognizes
the Solicitor General's responsibility to present the facts and legal back-
ground of a case with scrupulous accuracy and fairness. No responsible
theory of the Solicitor General's function would tolerate shading or hid-
ing the truth. Indeed, as the most common repeat player in the Supreme
Court, the Solicitor General should feel these constraints more keenly
than other lawyers, since his credibility in other cases win suffer if a brief
is less than fully accurate. But this responsibility of full and fair appel-
late advocacy is shared, even if to a lesser degree, by all Supreme Court
advocates.


The three approaches to the Solicitor General's function each con-
tain a valuable insight. Unfortunately, they are in obvious conflict with
one another. The first approach establishes the independent professional
judgment of the Solicitor General as the criterion for fealty to the rule of
law; the second establishes either judicial precedent or predictions about
how the current nine Justices will decide a case as the criterion; the third
leaves the rule of law to be achieved through the adversary process. Ex-
cept in the happy event that the Solicitor General's own professional
judgment on legal issues coincides perfectly with both the interests of the
government and with precedent-or with his predictions about how the
current Court would decide the question-he will be faced with a choice.
Should he present the view he believes to be correct? Should he present
the view that best accords with the Court's interpretations? Or should he
present the view that most advances government authority?


Perhaps the three approaches should be viewed as tactical or strate-
gic considerations-as part of a lawyerly prudence directed to winning
cases. A Solicitor General is unlikely to win by tilting at precedents that
command the support of a majority of the Justices. To put his argument
in terms consistent with the Court's other recent decisions, rather than
openly confronting the Court's recent errors, is plain good sense and
good strategy. Similarly, for the Solicitor General to establish a reputa-
tion for presenting only "meritorious" arguments will increase his rhe-
torical effectiveness. If he can establish that he is more than a "hired
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gun," his arguments will carry greater weight and conviction. And fi-
nally, when the Solicitor General confines his arguments to the specific
practical needs of the client agencies, rather than wasting precious time
and resources on mere matters of constitutional principle, he will be less
likely to ruffle feathers and more likely to win cases of immediate interest
to his "clients."


Perhaps the entire professional tradition of the Solicitor General's
office can be explained in terms of these prudential considerations, with-
out reference to controversial propositions like the "rule of law." One
could predict that the Solicitor General, as the only lawyer who fre-
quently appears before the Court, would develop a strong tradition of
following predecent, would exercise strong independent judgment, and
would emphasize the interests of the government agencies. Seen as pru-
dential considerations, there is little or no contradiction between the
three approaches. Each is subsumed in the lawyer's creed: win as many
cases as you can.


And yet, the dictates of prudence do not seem to exhaust the respon-
sibilities of the Solicitor General. Prudence is an instrumental virtue,
just as winning cases is instrumental. Great Solicitors General have not
hesitated, in appropriate cases, to criticize precedent--even recent prece-
dent; to offer arguments that are likely to be rejected; to spurn arguments
that would foster greater governmental power and discretion; even to
take positions that they would not agree with in their individual capaci-
ties. Following the dictates of prudence will help the Solicitor General
and his Office to accumulate reputational capital with the Court; but
cases will arise when the Solicitor General will, and should, choose to
spend that capital.


The three commonly offered approaches to the Solicitor General's
-role thus do not offer a clear-cut basis for evaluating a particular deci-
sion, or even a particular Solicitor General. A Solicitor General's per-
formance cannot be judged according to tidy criteria, for the available
criteria are conflicting and require a different balance in different cases.
One must understand the Solicitor General's function in light of his own
assessment of what the times require. Substantive disagreement over the
desirable direction of constitutional law should not be confused with
transgression of the rule of law.


II. ILLUSTRATIONS OF THE CONFLICT


Any lawyer who has served in the Office of the Solicitor General
could offer illustrations of cases in which these approaches conflict. I
will describe three such cases during my tenure as Assistant to the Solici-
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tor General, each of which presented a different combination of factors
and in each of which the conflict was resolved in a different way.


In the October 1984 Term, the Supreme Court granted certiorari in
Tony and Susan Alamo Foundation v. Donovan.5 The case concerned
application of federal minimum wage laws to a religious community in
which all the members worked for the community and in return received
housing, food, clothing, medical care, and other necessities of life. The
members believed they were working for God and that acceptance of a
wage would be an affront to God. They therefore sought an exemption
under the free exercise clause. The Department of Labor defended the
constitutionality of applying the minimum wage laws to the Alamo
Foundation, and prevailed in the district court and the court of appeals.


My own assessment of the case was that the Alamo believers were
right: they had an unquestionably strong and sincere belief that was frus-
trated by the government action, and the government's interest in forcing
them to accept a wage was, in my judgment, far from compelling. Under
the "independence" approach-assuming that the Solicitor General
agreed with my assessment-the government should confess error. On
the other hand, the Supreme Court had rejected every free exercise chal-
lenge to a neutral government action in the preceding fifteen years, ex-
cept in the narrow context of unemployment compensation. If the
question were how the Supreme Court would decide the case-the "pre-
cedent" approach-I thought that it was likely that the Court would up-
hold the government's action. Finally, the "government interest" was
clear: Congress had passed the statute with no exceptions for religious
accommodation, and the agency had enforced it.


After some agonizing, we filed a brief in defense of the Labor De-
partment. So far as I can evaluate my own work, the brief was accurate
and fair, and there was ample precedent for our position. I also continue
to believe the brief was wrong on the merits. The Supreme Court de-
cided the case unanimously in favor of the government, in an opinion
that was singularly insensitive to the sincere religious interests of the pe-
titioners. I took no pleasure in the victory; rather the opposite. The no-
tion, fostered by the 1977 Memorandum to Griffin Bell, that when the
Supreme Court accepts the Solicitor General's argument it proves "his
legal judgment.., was correct, "'6 obviously confuses winning with being
right. The development of consitutional law would have been better
served if the Alamo Foundation's legal position had been more forcefully


5. 471 U.S. 290 (1985).
6. 1977 Memorandum, supra note 3, at 234.
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presented. Yet it did not seem then, nor does it seem now, that that was
our responsibility.


Estate of Thornton v. Caldor, Inc. 7 presented a different twist. In
Thornton, a state supreme court had struck down under the establish-
ment clause a state statute allowing workers who observe a sabbath day
to designate that day as their day off. In Thornton, unlike Alamo Foun-
dation, the real question was whether to file a brief, rather than what
position the brief should take, since the United States was not a party. In
my independent judgment, the state law fully comported with the first
amendment.' The federal government interest was that the reasoning of
the lower court decision, if not reversed, could call into doubt the reli-
gious accommodation requirements of Title VII of the Civil Rights Act
of 1964. Perhaps more important in our thinking, however, was that the
case presented an attractive context for the "accommodation" theory the
Department of Justice was urging in a variety of establishment clause
cases.


The problem was that the lower court opinion was a straightforward
application of the Supreme Court's usual test for establishment clause
violations. If one had to predict on the basis of precedent, it was likely
that the Supreme Court would agree with the lower court. 9 Should that
factor be viewed, as it usually would, as a strong argument against partic-
ipating in the case? Or should this be viewed as an opportunity to
demonstrate to the Court, in an attractive context, why it should modify
its approach to establishment clause cases?


Solicitor General Lee decided to fie amicus curiae briefs urging the
Court to grant certiorari in the case and reverse the lower court. We
concluded that the important legal principle presented in Thornton, cou-
pled with the substantial-even if not compelling-client interest, justi-
fied this course of action even though federal government programs were
not directly involved. The brief on the merits devoted most of its atten-
tion to showing why a rigid application of the usual establishment clause
test would be inconsistent with the overall purposes of the religion


7. 472 U.S. 703 (1985).
8. For an explanation of my position, see McConnell, Accommodation of Religion, 1985


Sup. Cr. REv. 1, 50-58.
9. Actually, the.position was more complicated than this. In the three preceding relevant


establishment clause cases, the Court had seemed to be moving toward a more accommoda-
tionist orientation to the establishment clause. Lynch v. Donnelly, 465 U.S. 668 (1984); Marsh
v. Chambers, 463 U.S. 783 (1983); Mueller v. Allen, 463 U.S. 388 (1983). Precedent thus
pointed one way while predictions about the Court's likely disposition of the case were more
ambivalent.
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clauses. While it was respectful in tone, the brief forthrightly urged a
significant reformulation of constitutional doctrine.


In Thornton and several other decisions handed down at about the
same time, the Court reaffirmed its establishment clause precedents and
affirmed the lower court. Rather than advancing the "accommodation"
theory, it was a setback. With the benefit of hindsight, does this mean
that our brief was irresponsible or that it violated the rule of law? I think
not. I continue to believe that the government was right in the case, and
the Court wrong. The only way for the Court to profit by attorneys'
arguments is for attorneys to offer theories that may depart from current
precedent. If every brief urges the Court to do what it is likely to do
anyway, then briefs will not be a source of growth for the Court. A
harder question is whether the Thornton brief, and others filed on related
issues at about the same time, were strategic errors. In the fall of 1984,
when these briefs were written, the time had seemed ripe for reconsidera-
tion of first amendment doctrine. By late spring, 1985, the Court's tem-
per had shifted. Some have suggested that our briefs "scared" moderates
on the Court, notably Justice Powell, and thus were counterproductive.
My guess is that the real stimulus for the Court's shift was the divisive
religious squabbling in the 1984 Presidential election; the Court may
have judged it an unpropitious time to reconsider its separationist ap-
proach to church-state relations. Since that time, the Court's decisions
have moved somewhat closer to the position we urged in Thornton."°


Without access to the Court's inner councils we will never know.
A final case from my years at the Solicitor General's Office, one in


which I did not participate directly, rounds out the discussion. In Garcia
v. San Antonio Metropolitan Transit Authority," the question was
whether application of federal wage and hour laws to a municipal transit
authority was an unconstitutional infringement on state sovereignty
under the doctrine of National League of Cities v. Usery.12 Here the gov-
ernment interest was clear: to defend the statute. But the independent
constitutional judgment of the Solicitor General was more sympathetic
to state sovereignty. One of the central elements of the constitutional
philosophy of the President and his chief lawyers was a return to more


10. See Witters v. Washington Dep't of Servs. for the Blind, 474 U.S. 481 (1986) (estab-
lishment clause does not preclude state from paying tuition for ministry training under voca-
tional education program for the blind); Corporation of Presiding Bishop of Church of Jesus
Christ of Latter Day Saints v. Amos, 107 S. Ct. 2862 (1987) (establishment clause does not
preclude Congress from carving out exception from religious antidiscrimination laws for pro-
tection of religious organizations).


11. 469 U.S. 528 (1985).
12. 426 U.S. 833 (1976).
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generous notions of federalism. Moreover, the precedents were equivo-
cal: Usery stood for the principle of state sovereignty but subsequent de-
cisions had eroded Usery in various contexts. The Court ordered
reargument in the case on whether Usery should be overruled, which re-
moved much of the usual prudential constraint against attacking prece-
dents. Not surprisingly, the case generated strenuous debate and
disagreement among lawyers in and out of the department.


The Solicitor General decided to fie a brief defending the federal
statute, but to do so on the basis of a strict reading of Usery. Other
parties to the case urged that Usery be overruled-a position at once
more radical and more consonant with the government's client interests.
The brief made a persuasive case both that Usery was good law and that
the San Antonio transit system could be subjected to federal regulation.
The Court, however, overruled Usery in a sweeping five-four decision,
with no Justice adopting the Solicitor General's approach to the case.
Should this be seen as a rebuff? It seems to me the brief made a signifi-
cant contribution: it provided the vehicle, had the Court wished it, to
uphold the government's interests in the case without shutting off further
doctrinal development of the Usery principle. It presented a plausible
intermediate position. That the Justices did not adopt it does not mean
that it was not the right position for the government to take.


The foregoing illustrations cast doubt on the notion that any single
criterion can be substituted for the Solicitor General's admittedly subjec-
tive judgment of the needs and potentialities of a case. In Alamo Founda-
tion the Solicitor General took the "government interest" approach
where it conflicted with "independent" constitutional judgment; in
Thornton he took the "independence" approach where it conflicted with
precedent; and in Garcia he took the "precedent" approach where the
other approaches tugged in opposite directions. In each of these cases
the Solicitor General might be criticized, and probably has been. I sus-
pect, however, that few fair observers-whatever their ideological per-
suasion-would consistently espouse any one of the three approaches
across the full range of cases. Does this mean that the rule of law is an
empty concept as applied to the role of the Solicitor General?


III. WHAT DoEs THE RULE OF LAW HAVE TO SAY?


The fundamental premise of the rule of law is that the law, of course
including the Constitution, has an existence and authoritative character
quite apart from the will of the institutions that interpret and enforce it.
This means that the Constitution is not merely "what the judges say it
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is.""3 But it also means that the Constitution is not what the Solicitor
General thinks it is, or what any other individual or body thinks it is.
Opinions about the Constitution may differ; only the Constitution is
authoritative.


An important feature of the rule of law in our constitutional sys-
tem-a system characterized by a careful allocation of powers to separate
and independent branches of government-is that each participant in the
system should defer to the legitimate exercise of authority by other par-
ticipants. For any branch or officer of government to pursue its own
prerogatives without restraint would undermine the allocation of powers.
This is true of the authority to make, enforce, and interpret law, no less
than other functions of government. The functionally distinct roles of
legislature, executive, and judiciary can be blurred if legislatures use their
lawmaking power to invade the powers of law execution or the decision
of cases; if executive officers use their law execution power to usurp the
lawmaking or decisional functions; or if the courts use their power to
decide cases as a means for making law or directing its enforcement.
Under our system, the rule of law entails more than a substantively cor-
rect interpretation and enforcement; it requires scrupulous observation of
the metes and bounds of authority.


To some extent, each branch of government is entitled to, indeed has
a responsibility to, interpret the Constitution for itself and to act on that
interpretation."l Few would question that a congressman should vote
against, or the President should veto, legislation he believes to be uncon-
stitutional even if the Court would uphold it. On the other hand, few
would doubt, after Marbury v. Madison, 5 that government officials must
comply with final judgments of the article III courts, even if they believe
those judgments to be seriously wrong. The harder question comes when
there has been no final judgment in the particular case, and where the
good faith constitutional interpretations of the branches of government
are inconsistent. One could argue that the President, for example, is au-
thorized to comply with his own good faith understanding of the Consti-
tution until there has been an authoritative judicial pronouncement to
the contrary. After all, the judicial authority to construe the Constitu-
tion exists only in the context of a case or controversy; until that time it
is the President's duty to "take Care" that the law, including the Consti-


13. The statement is taken from an extemporaneous speech by Charles Evans Hughes
while Governor of New York. C. HUGHES, THE AUTOBIOGRAPHICAL NOTES OF CHARLES
EVANS HUGHES 143 (1973).


14. As applied to the issue of government lawyering, see Miller, supra note 2, at 1293-95.
15. 5 U.S. (1 Cranch) 137 (1803).
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tution, is faithfully enforced. On the other hand, the rule of law can only
suffer from a continuing clash of legitimate authorities, each taking a
different view of the law. An equally strong argument can thus be made
that the President should generally defer to the Court's interpretation of
the law even outside the scope of a final judgment, just as he expects the
Court to defer to his judgments within the scope of executive authority.
Compliance with precedent may be the executive's equivalent to the judi-
ciary's political question doctrine.


This more general problem of executive authority frames the ques-
tion of the tension between the Solicitor General's own independent judg-
ment on legal issues and his responsibility to litigate cases within the
bounds set by the Court's interpretations. If the rule of law means fealty
to the Constitution, and not merely to judicial interpretations, then the
"precedent" approach deserves less weight, and the "independence" ap-
proach greater weight, than is commonly thought.


The problem is not unlike that confronting an individual Justice
who disagrees with past decisions of the Court. Does the rule of law
command each Justice to exercise his own independent view, or to com-
ply with the view of the institution with final authority to render judg-
ment in particular cases? Either approach, if taken to the extreme, seems
unacceptable. To honor precedent above all is to make the Court, and
not the Constitution, the supreme law of the land. But to proceed inde-
pendently of precedent is to undermine the rule of law by perpetuating
strife and disunion among those charged with enforcing it, and by disre-
garding that part of the law that allocates final legal interpretive author-
ity to the Supreme Court-and not to individual Justices.


On the other hand, strict adherence to precedent conflicts with both
of the major modem approaches to constitutional interpretation. Those
adhering to "original intent" in some form necessarily evaluate prece-
dents against the standard of a fixed set of constitutional principles.
While they may be reluctant to overrule precedent for institutional rea-
sons,16 they must, in principle, be prepared in a case of sufficient impor-
tance to prefer the Constitution to the decision of mere judges. Similarly,
those who believe that interpretations of the Constitution should adapt to
modem conditions and mores must allow precedent to change. It makes
no sense to espouse a "living Constitution" but a changeless set of
precedents.


No dogmatic solution to the problem of precedent is possible. A


16. See Horowitz, The Conservative Struggle for Legal Change: Alternatives to the "Fifth
Vote," 11 HARv. J. L. & PUB. POL'Y 75 (1988).
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conscientious Justice will give some weight to precedent, but there will be
limits. How much weight and where are the limits are questions of de-
gree that each Justice must decide.


The Solicitor General is less bound by precedent than is an individ-
ual Justice, though arguably more so than a lawyer with no "take Care"
responsibility. For Justices to refuse to be bound by precedent will cre-
ate, even in the extreme, a world of no final legal authority. For Solici-
tors General to file briefs that are not bound by precedent, in the
extreme, leaves the authoritative character of the Court's precedents in-
tact. On the contrary, sometimes exposing inconsistencies or weaknesses
in precedent will contribute to the orderly evolution of the law. If law-
yers had not criticized Plessy v. Ferguson,7 we might never have seen
Brown v. Board of Education."8


Still less weighty is the popular suggestion that the Solicitor General
must make only those arguments he has reason to believe the Court will
accept. This usually manifests itself in the notion that the Solicitor Gen-
eral has erred and been reprimanded when he loses a case. Of course it is
good to win cases, and of course there are prudential limits to offering
arguments that are doomed to fail. But it is not the Solicitor General's
function to get out in front of the parade. If one could imagine a Solici-
tor General consistently making only those arguments he expects the
Court to agree with, it would be a Solicitor General who has made him-
self and his Office irrelevant. The measure of a Solicitor General's advo-
cacy is not how often the Court agrees with him, but how often he has
persuaded the Court to take a position it would not have taken without
his advocacy.


If precedent is an incomplete guide to the demands of the rule of
law, the Solicitor General's independent judgment gains in importance.
He can promote the rule of law by forthrightly speaking the truth as he
sees it. His professional legal advocacy is an important part of the Con-
stitution's allocation of powers, for his arguments are the only means by
which the people as a whole-indirectly through the President-are rep-
resented in the Supreme Court. He is the only electorally accountable
officer of government whose primary function is to assist in shaping the
interpretation of law. Whether the Court agrees or disagrees with his
arguments, it is useful for the Court to be exposed to them. That argu-
ments change, from administration to administration, in cases where cir-
cumstances warrant it, should not be seen as an embarassment to the


17. 163 U.S. 537 (1896).
18. 347 U.S. 483 (1954).
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professionalism of the Office, but as a reflection of the important role the
Solicitor General plays in communicating between the people and an in-
dependent judiciary.


The other side of the Solicitor General's independence is that he
should refuse to make arguments, however popular, that do not derive
their persuasive force from legal authorities. It is not the Solicitor Gen-
eral's job to transmit majoritarian sentiments to the Court, but to make
arguments based on law. The people are entitled to representation in the
Court, but their role is circumscribed by the professionalism of the Solici-
tor General. It is his responsibility to distinguish between valid legal
arguments that have popular support and popular arguments that lack
legal support. No Solicitor General should make an argument to the
Court that he is persuaded is not valid, merely because the argument is
popular, or because the President wants it to be made.


The Solicitor General's exercise of independent legal judgment,
however, must operate within the limiting context of his role as lawyer
for the government. The rule of law means not only that his arguments
be correct, but that they be legitimate, in the sense that they derive from
a proper understanding of his position in the system's allocation of pow-
ers. The Solicitor General must not forget the reason for his office: to
represent the United States government.


An exaggerated notion of the lawyer's independence creates the dan-
ger that government lawyers in general, and the Office of the Solicitor
General in particular, will make policy in the guise of legal judgments. It
is all too easy for government lawyers to limit the policymaking discre-
tion of responsible officials by drawing sharp legal judgments where the
law, in fact, is uncertain. If the Constitution and laws vest policymaking
discretion in certain electorally accountable officials, it is a perversion of
law for lawyers to take it away.19


The "government interests" approach to the Solicitor General's
function is a useful corrective to this exaggerated notion of independence.
This approach commits the government's lawyers to defending govern-
ment action and government discretion, so long as there are plausible
legal arguments in its favor. The lawyer's role is reduced; that of policy-
makers is enhanced; the distinction between the two is kept reasonably
clear.


This approach can be seen as contributing to the rule of law in two
direct ways. First, the government interests the Solicitor General repre-


19. For elaboration of this position in another context, see McConnell, Why Hold Elec.
tions? Using Consent Decrees to Insulate Policies from Political Change, 1987 U. CHI. LEOAL
F. 295.
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sents are themselves "laws." They are not merely "interests" in the usual
sense of a client's interests. They include statutes enacted by Congress,
regulations, and other legal actions undertaken by the executive through
the forms of law. Government interests should not be confused with the
political convictions of the administration. The President may be vehe-
mently opposed to a statute or regulation, and so may be the Solicitor
General, but unless the opposition is based on a good faith conviction of
unconstitutionality this is irrelevant to the Solicitor General's responsi-
bility to defend it in court. While the dividing line between policy and
law is admittedly thin, the government lawyer abuses his position if he
employs law as an instrument of mere policy.


Second, adherence to the "government interests" approach pre-
serves the adversary posture necessary for proper resolution of a case by
the judiciary. Even when the Solicitor General is convinced, as a matter
of his own independent judgment, that government action is unlawful, he
has some responsibility, subject always to considerations of professional
integrity and responsibility to the law, to defend it. If the Solicitor Gen-
eral declines to defend the government interest-if he confesses error or
concedes the case-the case will be lost by default, unless private parties
to the case have standing to defend the government's exercise of power or
the Court intervenes. In effect, the Solicitor General becomes the final
arbiter of what the Constitution means. This is especially troublesome
where the question is the constitutionality of an Act of Congress; in that
context, the Solicitor General's failure to defend will unilaterally affect
the scope of authority of a separate and independent branch of
government.2°


A conscientious Solicitor General will wish to avoid this result.
While he has the authority to present his best independent judgment of
the law, this authority derives its legitimacy from the adversary process.
The Solicitor General's exercise of independent judgment is far more
problematic if it displaces the adversary process, and in so doing ties the
hands of another branch of government, the Congress, as well as of fu-
ture executives.


A special case is where the reason for doubts about the constitution-
ality of a statute are that it infringes the constitutional authority of the
executive. In such a case, there is no single "government interest"; there
are two, at odds with each other. I agree with the practice of the Solici-


20. I am less concerned if the effect is only upon a one-time executive action, as where the
Solicitor General confesses error in a criminal case or where he declines to seek review, leaving
the issue open to his successors.
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tors General in this situation that their loyalty in these separation of
powers cases is to the branch of which they are a part, the executive.


This characterization of the Solicitor General's function will provide
little solace for those who wish to claim that this or that submission was
in violation of the rule of law. Such claims are, in any event, more often
a product of partisan heat than objective judgment. The iule of law,
understood as a caution of humility, tells the Solicitor General that he
must not neglect his functibn as "mere lawyer" for the government of the
United States. I am not persuaded that it is helpful for the Solicitor Gen-
eral to see himself as a "Tenth Justice," rather than as an executive of-
ficer playing a part in the adversarial process. A more modest
understanding of his role may, paradoxically, free the Solicitor General
to make a more valuable contribution to the law as lawyer.
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SUPREME COURT OF THE UNITED STATES 


No. 13–1080 


DEPARTMENT OF TRANSPORTATION, ET AL.,  
PETITIONERS v. ASSOCIATION OF  


AMERICAN RAILROADS  
ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF  


APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT  


[March 9, 2015]  


JUSTICE THOMAS, concurring in the judgment. 
We  have  come  to  a  strange  place  in  our  separation-of-


powers  jurisprudence.    Confronted  with  a  statute  that 
authorizes a putatively private market participant to work
hand-in-hand with an executive agency to craft rules that
have  the  force  and  effect  of  law,  our  primary  question—
indeed,  the  primary  question  the  parties  ask  us  to  an-
swer—is whether that market participant is subject to an
adequate measure of  control by  the Federal Government.
We  never  even  glance  at  the Constitution  to  see what  it
says  about  how  this  authority must  be  exercised  and  by 
whom. 
I agree with the Court that the proper disposition in this 


case  is  to  vacate  the  decision  below  and  to  remand  for 
further  consideration  of  respondent’s  constitutional  chal-
lenge  to  the  metrics  and  standards.    I  cannot  join  the
majority’s  analysis,  however,  because  it  fails  to  fully  cor-
rect the errors that require us to vacate the Court of Ap-
peals’  decision.    I write  separately  to describe  the  frame-
work  that  I  believe  should  guide  our  resolution  of 
delegation  challenges  and  to  highlight  serious  constitu-
tional  defects  in  the  Passenger  Rail  Investment  and  Im-
provement Act of 2008 (PRIIA) that are properly presented 
for the lower courts’ review on remand. 
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I 
The Constitution does not vest the Federal Government 


with an undifferentiated  “governmental power.”    Instead, 
the  Constitution  identifies  three  types  of  governmental
power and, in the Vesting Clauses, commits them to three 
branches  of  Government.  Those  Clauses  provide  that
“[a]ll legislative Powers herein granted shall be vested in a 
Congress of the United States,” Art. I, §1, “[t]he executive
Power shall be vested in a President of the United States,” 
Art. II,  §1,  cl.  1,  and  “[t]he  judicial  Power  of  the  United
States, shall be vested in one supreme Court, and in such 
inferior  Courts  as  the  Congress  may  from  time  to  time
ordain and establish,” Art. III, §1.
These grants are  exclusive.  See Whitman  v. American 


Trucking Assns., Inc., 531 U. S. 457, 472 (2001) (legislative 
power); Free Enterprise Fund v. Public Company Account-
ing Oversight Bd.,  561 U. S.  477,  496–497  (2010)  (execu-
tive  power);  Stern  v.  Marshall,  564  U. S.  ___,  ___–___ 
(2011)  (slip  op.,  at  16–17)  (judicial  power).  When  the 
Government  is  called  upon  to  perform  a  function  that
requires  an  exercise  of  legislative,  executive,  or  judicial 
power,  only  the  vested  recipient  of  that  power  can  per-
form it. 
In  addition  to  allocating  power  among  the  different


branches,  the  Constitution  identifies  certain  restrictions 
on the manner in which those powers are to be exercised. 
Article  I  requires,  among  other  things,  that  “[e]very  Bill
which shall have passed the House of Representatives and 
the Senate, shall, before it become a Law, be presented to 
the President of the United States; If he approve he shall
sign it, but if not he shall return it  . . . .”   Art. I, §7, cl. 2. 
And  although  the Constitution  is  less  specific  about  how 
the President shall exercise power, it is clear that he may 
carry out his duty to take care that the laws be faithfully 
executed  with  the  aid  of  subordinates.  Myers  v. United 
States, 272 U. S. 52, 117 (1926), overruled in part on unre-
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lated  grounds  in Humphrey’s Executor v. United States, 
295 U. S. 602 (1935).
When the Court speaks of Congress improperly delegat-


ing  power,  what  it  means  is  Congress’  authorizing  an
entity to exercise power in a manner inconsistent with the 
Constitution.  For  example,  Congress  improperly  “dele-
gates” legislative power when it authorizes an entity other 
than  itself  to  make  a  determination  that  requires  an 
exercise of legislative power.  See Whitman, supra, at 472. 
It  also  improperly  “delegates”  legislative  power  to  itself
when it authorizes itself to act without bicameralism and 
presentment.  See,  e.g., INS  v.  Chadha,  462  U. S.  919 
(1983).  And  Congress  improperly  “delegates”—or,  more 
precisely, authorizes the exercise of, see Perez v. Mortgage 
Bankers Assn.,  post,  at  22  (THOMAS,  J.,  concurring  in
judgment) (noting that Congress may not “delegate” power 
it  does  not  possess)—executive  power when  it  authorizes
individuals or groups outside of the President’s control to
perform a function that requires the exercise of that power. 
See, e.g., Free Enterprise Fund, supra. 
In  order  to  be  able  to  adhere  to  the  provisions  of  the 


Constitution  that  allocate  and  constrain  the  exercise  of 
these powers, we must first understand their boundaries.
Here, I do not purport to offer a comprehensive description 
of  these  powers.    My  purpose  is  to  identify  principles
relevant  to  today’s  dispute, with  an  eye  to  offering  guid-
ance to the lower courts on remand.  At issue in this case 
is  the  proper  division  between  legislative  and  executive 
powers.  An  examination  of  the  history  of  those  powers
reveals  how  far  our  modern  separation-of-powers  juris-
prudence  has  departed  from  the  original meaning  of  the
Constitution. 


II 
The allocation of powers in the Constitution is absolute, 


Perez, post, at 5–8 (opinion of THOMAS, J.), but it does not 
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follow  that  there  is no  overlap between  the  three  catego-
ries  of  governmental  power.    Certain  functions  may  be 
performed by two or more branches without either exceed-
ing its enumerated powers under the Constitution.  Reso-
lution  of  claims  against  the  Government  is  the  classic 
example.  At  least  when  Congress  waives  its  sovereign
immunity,  such  claims  may  be  heard  by  an  Article  III 
court,  which  adjudicates  such  claims  by  an  exercise  of
judicial power.  See Ex parte Bakelite Corp., 279 U. S. 438, 
452 (1929).   But Congress may also provide for an execu-
tive  agency  to  adjudicate  such  claims  by  an  exercise  of 
executive power.  See  ibid.   Or Congress may resolve the 
claims  itself,  legislating  by  special  Act.    See  ibid.    The  
question  is  whether  the  particular  function  requires  the 
exercise of a certain type of power; if it does, then only the
branch in which that power is vested can perform it.  For 
example,  although  this Court has  long  recognized  that  it
does not necessarily violate the Constitution for Congress
to authorize another branch to make a determination that 
it  could make  itself,  there are  certain  core  functions  that 
require  the  exercise  of  legislative  power  and  that  only 
Congress can perform.  Wayman v. Southard, 10 Wheat. 1, 
43  (1825)  (distinguishing  between  those  functions  Con-
gress  must  perform  itself  and  those  it  may  leave  to  an- 
other branch).
The  function at  issue here  is  the  formulation  of  gener-


ally applicable rules of private conduct.  Under the original 
understanding of  the Constitution,  that  function  requires 
the exercise of legislative power.  By corollary, the discre-
tion inherent in executive power does not comprehend the
discretion  to  formulate  generally  applicable  rules  of  pri-
vate conduct. 


A 
The idea that the Executive may not formulate generally 


applicable  rules  of  private  conduct  emerged  even  before 
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the theory of the separation of powers on which our Con-
stitution was founded. 
The idea has ancient roots in the concept of the “rule of


law,” which has been understood since Greek and Roman 
times  to mean that a ruler must be subject  to  the  law  in
exercising his power and may not govern by will alone.  M. 
Vile,  Constitutionalism  and  the  Separation  of  Powers  25
(2d  ed.  1998);  2 Bracton, De Legibus  et Consuetudinibus
Angliae 33 (G. Woodbine ed., S. Thorne transl. 1968).  The 
principle  that a  ruler must govern according  to  law  “pre-
supposes  at  least  two  distinct  operations,  the  making  of 
law,  and  putting  it  into  effect.”  Vile,  supra,  at  24.  Al-
though it was originally thought “that the rule of law was 
satisfied  if  a  king made  good  laws  and  always  acted  ac-
cording  to  them,”  it  became  increasingly  apparent  over
time that the rule of law demanded that the operations of 
“making”  law and of  “putting  it  into effect” be kept sepa-
rate.  W. Gwyn, The Meaning of the Separation of Powers
35 (1965); see also id., at 8–9.  But when the King’s power 
was at  its height,  it was still accepted that his  “principal
duty  . . .  [was],  to govern his people  according  to  law.”  1 
W. Blackstone, Commentaries on the Laws of England 226
(1765) (Commentaries) (emphasis added). 
An  early  expression  of  this  idea  in  England  is  seen  in 


the  “constitutional”  law  concerning  crown  proclamations. 
Even  before  a  more  formal  separation  of  powers  came
about  during  the  English  Civil  War,  it  was  generally 
thought  that  the  King  could  not  use  his  proclamation
power  to  alter  the  rights  and  duties  of  his  subjects.    P. 
Hamburger,  Is  Administrative  Law  Unlawful?  33–34 
(2014) (Hamburger).  This power could be exercised by the 
King  only  in  conjunction with  Parliament  and was  exer-
cised  through statutes.    Ibid.;  see also M. Hale, The Pre-
rogatives of the King 141, 171–172 (D. Yale ed. 1976).  The 
King might participate in “the legislative power” by giving
his “assent” to laws created by the “concurrence” of “lords 
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and commons assembled in parliament,” but he could not 
of his own accord “make a law or impose a charge.”  Id., at 
at 141. 
In 1539, King Henry VIII secured what might be called 


a  “delegation”  of  the  legislative  power  by  prevailing  on 
Parliament to pass the Act of Proclamations.  Hamburger 
35–36.  That  Act  declared  that  the King’s  proclamations 
would  have  the  force  and  effect  of  an Act  of  Parliament. 
Id., at 37.  But the Act did not permit the King to deprive
his subjects of their property, privileges and franchises, or
their lives, except as provided by statutory or common law.  
Id.,  at  37–38.   Nor  did  the  Act  permit  him  to  invalidate 
“ ‘any  acts,  [or]  common  laws  standing  at  [that]  time  in
strength and force.’ ”  Id., at 38 (quoting An Act that Proc-
lamations  Made  by  the  King  Shall  be  Obeyed,  31  Hen. 
VIII, ch. 8, in Eng. Stat. at Large 263 (1539)). 
Even this limited delegation of lawmaking power to the


King  was  repudiated  by  Parliament  less  than  a  decade 
later.  Hamburger 38.  Reflecting on this period in history,
David Hume would observe  that, when Parliament  “gave 
to  the king’s proclamation  the  same  force as  to a  statute 
enacted  by  parliament,”  it  “made  by  one  act  a  total  sub-
version  of  the  English  constitution.”    3  D.  Hume,  The 
History of England from the Invasion of Julius Ceasar to 
the Revolution in 1688, p. 266 (1983).  By the 17th century,
when  English  scholars  and  jurists  began  to  articulate  a
more  formal  theory  of  the  separation  of  powers,  delega-
tions of the type afforded to King Henry VIII were all but 
unheard of.  Hale, supra, at 172–173. 
This  is  not  to  say  that  the Crown  did  not  endeavor  to


exercise  the  power  to make  rules  governing  private  con-
duct.  King  James  I  made  a  famous  attempt,  see Perez, 
post, at 14 (opinion of THOMAS, J.), prompting the influen-
tial  jurist  Chief  Justice  Edward  Coke  to  write  that  the 
King  could not  “change any part  of  the  common  law, nor 
create any offence by his proclamation, which was not an 
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offence  before,  without  Parliament.”  Case of Proclama-
tions, 12 Co. Rep. 74, 75, 77 Eng. Rep. 1352, 1353  (K. B.
1611).  Coke associated  this principle with Chapter 39 of 
the Magna Carta,1 which he understood to guarantee that 
no subject would be deprived of a private right—that is, a 
right  of  life,  liberty,  or  property—except  in  accordance
with  “the  law of  the  land,” which consisted only of  statu-
tory and common law.  Chapman & McConnell, Due Process 
as Separation of Powers, 121 Yale L. J. 1672, 1688 (2012).
When the King attempted to fashion rules of private con-
duct unilaterally, as he did  in the Case of Proclamations, 
the  resulting  enforcement  action  could  not  be  said  to
accord with “the law of the land.” 
John Locke echoed this view.  “[F]reedom of men under 


government,” he wrote, “is to have a standing rule to live 
by, common to every one of that society, and made by the 
legislative power erected in it  . . . and not to be subject to 
the  inconstant,  uncertain,  unknown,  arbitrary  will  of
another man.”  J. Locke, Second Treatise of Civil Govern-
ment  §22,  p. 13  (J.  Gough  ed.  1947)  (Locke)  (emphasis 
added).  It  followed  that  this  freedom  required  that  the
power to make the standing rules and the power to enforce
them not lie in the same hands.  See id., §143, at 72.  He 
further concluded that “[t]he legislative c[ould not] trans-
fer  the  power  of  making  laws  to  any  other  hands:  for  it
being  but  a  delegated  power  from  the  people,  they  who 
have it [could not] pass it over to others.”  Id., §141, at 71.2 
—————— 
1Chapter  39  of  the  1215 Magna Carta declared  that  “[n]o  free man 


shall  be  taken,  imprisoned,  disseised,  outlawed,  banished,  or  in  any 
way destroyed, nor will We proceed against or prosecute him, except by 
the lawful judgment of his peers and by the law of the land.”  A. How-
ard, Magna Carta: Text and Commentary 43 (1964). 
2Locke and his contemporaries also believed that requiring laws to be 


made  in  Parliament  secured  the  common  interest.    W.  Gwyn,  The 
Meaning  of  the  Separation  of  Powers  75  (1965).    Parliament  would 
assemble to do the business of legislation, but then its members would 
disperse  to  live  as  private  citizens  under  the  laws  they  had  created, 
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William  Blackstone,  in  his  Commentaries,  likewise 
maintained that the English Constitution required that no 
subject be deprived of core private rights except in accord-
ance with the  law of  the  land.   See 1 Commentaries 129, 
134, 137–138.  He defined a “law” as a generally applicable
“rule of civil conduct prescribed by the supreme power in a
state,  commanding what  is  right and prohibiting what  is 
wrong.”  Id.,  at  44  (internal  quotation  marks  omitted).
And he defined a  tyrannical government as one  in which
“the  right  both  of making and  of  enforcing the  laws,  is 
vested in one and the same man, or one and the same body 
of  men,”  for  “wherever  these  two  powers  are  united  to-
gether, there can be no public liberty.”  Id., at 142.  Thus, 
although Blackstone viewed Parliament as sovereign and 
capable  of  changing  the  constitution,  id.,  at  156,  he 
thought  a  delegation  of  lawmaking  power  to  be  “dis-
grace[ful],” 4 id., at 424; see also Hamburger 39, n. 17. 


B 
These principles about the relationship between private


rights and governmental power profoundly influenced the 
men who  crafted,  debated,  and  ratified  the  Constitution. 
The  document  itself  and  the  writings  surrounding  it  re-
flect a conviction that the power to make the law and the 
power  to  enforce  it  must  be  kept  separate,  particularly
with respect to the regulation of private conduct.
The Framers’ dedication to the separation of powers has


been  well-documented,  if  only  half-heartedly  honored. 


——————  
providing  them  an  incentive  to  legislate  in  the  common  interest.   
During Parliament’s absence, the King might meet certain emergencies  
through  the  exercise  of  prerogative power,  but  in  order  to make new,   
permanent laws, he would be required to call Parliament into session. 
Locke §§143–144, at 72–73.  If the King were not dependent on Parlia-
ment  to  legislate,  then  this  beneficial  cycle  of  periodic  lawmaking   
interspersed  with  representatives’  living  as  private  citizens  would  be 
broken.  
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See,  e.g., Mistretta  v. United States,  488 U. S.  361,  380– 
381 (1989).  Most famously, in The Federalist 47, Madison
wrote  that  “[n]o  political  truth  is  certainly  of  greater  in-
trinsic  value,  or  is  stamped  with  the  authority  of  more
enlightened  patrons  of  liberty  than”  the  separation  of 
powers.  The  Federalist  No.  47,  p.  301  (C.  Rossiter  ed. 
1961).  “The accumulation of all powers, legislative, execu-
tive,  and  judiciary,  in  the  same hands,  . . . may  justly  be 
pronounced the very definition of tyranny.”  Ibid.; see also 
Perez, post, at 7–8 (opinion of THOMAS, J.).
This  devotion  to  the  separation  of  powers  is,  in  part,


what  supports  our  enduring  conviction  that  the  Vesting
Clauses  are  exclusive  and  that  the  branch  in  which  a 
power is vested may not give it up or otherwise reallocate
it.  The Framers were concerned not just with the starting
allocation,  but  with  the  “gradual  concentration  of  the 
several powers  in  the same department.”  The Federalist 
No. 51, at 321 (J. Madison).  It was this fear that prompted 
the Framers to build checks and balances into our consti-
tutional structure, so that the branches could defend their 
powers on an ongoing basis.  Ibid.; see also Perez, post, at 
7 (opinion of THOMAS, J.).
In this sense, the founding generation did not subscribe 


to  Blackstone’s  view  of  parliamentary  supremacy.    Par-
liament’s  violations  of  the  law  of  the  land  had  been  a 
significant  complaint  of  the  American  Revolution,  Chap-
man & McConnell, supra, at 1699–1703.  And experiments
in  legislative  supremacy  in  the States had  confirmed  the 
idea that even the legislature must be made subject to the 
law.  Perez, post,  at  6–7  (opinion  of THOMAS,  J.).  James 
Wilson explained the Constitution’s break with the legisla-
tive  supremacy  model  at  the  Pennsylvania  ratification
convention: 


“Sir William Blackstone will  tell you,  that  in Britain 
. . .  the Parliament may alter the  form of the govern-
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ment; and that its power is absolute, without control.
The  idea  of  a  constitution,  limiting  and  superintend-
ing  the  operations  of  legislative authority,  seems not 
to have been accurately understood in Britain. . . . 
“To control the power and conduct of the legislature,


by an overruling constitution, was an improvement in 
the science and practice of government reserved to the 
American states.”  2 J. Elliot, Debates on the Federal 
Constitution  432  (2d  ed.  1863);  see  also  4  id.,  at  63 
(A.  Maclaine)  (contrasting  Congress,  which  “is  to  be 
guided by the Constitution” and “cannot travel beyond
its  bounds,” with  the Parliament  described  in Black-
stone’s Commentaries). 


As  an  illustration  of  Blackstone’s  contrasting  model  of 
sovereignty,  Wilson  cited  the  Act  of  Proclamations,  by
which Parliament had delegated legislative power to King 
Henry VIII.  2 id., at 432 (J. Wilson); see supra, at 6. 
At  the  center of  the Framers’ dedication  to  the separa-


tion of powers was individual liberty.   The Federalist No. 
47, at 302 (J. Madison) (quoting Baron de Montesquieu for
the proposition  that  “ ‘[t]here can be no  liberty where  the 
legislative  and  executive  powers  are  united  in  the  same
person, or body of magistrates’ ”).  This was not liberty in
the  sense  of  freedom  from  all  constraint,  but  liberty  as
described by Locke: “to have a standing rule to live by . . .
made  by  the  legislative power,”  and  to  be  free  from  “the 
inconstant, uncertain, unknown, arbitrary will of another 
man.”  Locke §22, at 13.  At the heart of this liberty were
the Lockean private rights: life, liberty, and property.  If a 
person  could  be  deprived  of  these  private  rights  on  the 
basis  of  a  rule  (or  a will)  not  enacted  by  the  legislature, 
then he was not truly  free.  See D. Currie, The Constitu-
tion in the Supreme Court: The First One Hundred Years, 
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1789–1888, p. 272, and n. 268 (1985).3 
This  history  confirms  that  the  core  of  the  legislative 


power that the Framers sought to protect from consolida-
tion with the executive is the power to make “law” in the
Blackstonian sense of generally applicable rules of private 
conduct. 


III 
Even  with  these  sound  historical  principles  in  mind, 


classifying  governmental  power  is  an  elusive  venture. 
Wayman, 10 Wheat., at 43; The Federalist No. 37, at 228 
(J. Madison).  But it is no less important for its difficulty. 
The “check” the judiciary provides to maintain our separa-
tion  of  powers  is  enforcement  of  the  rule  of  law  through 
judicial review.  Perez, post, at 14 (opinion of THOMAS, J.).
We  may  not—without  imperiling  the  delicate  balance  of
our  constitutional  system—forgo  our  judicial  duty  to  as-
certain the meaning of the Vesting Clauses and to adhere
to that meaning as the law.  Perez, post, at 14–16. 
We have been willing to check the improper allocation of


executive power, see, e.g., Free Enterprise Fund, 561 U. S. 
477; Metropolitan Washington Airports Authority  v. Citi-
zens for Abatement of Aircraft Noise, Inc.,  501  U. S.  252 
(1991), although probably not as  often as we should,  see, 
e.g., Morrison v. Olson, 487 U. S. 654  (1988).  Our record 
with regard to legislative power has been far worse. 
We have held that the Constitution categorically forbids 


Congress  to  delegate  its  legislative  power  to  any  other 
body, Whitman, 531 U. S.,  at  472,  but  it  has  become  in-


—————— 
3I do not mean to suggest here that the Framers believed an Act of


the Legislature was sufficient to deprive a person of private rights; only 
that  it  was  necessary.    See  generally  Chapman  &  McConnell,  Due 
Process as Separation of Powers, 121 Yale L. J. 1672, 1715, 1721–1726
(2012)  (discussing  historical  evidence  that  the  Framers  believed  the 
Due Process Clause  limited Congress’ power to provide by  law for  the
deprivation of private rights without judicial process). 
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creasingly  clear  to  me  that  the  test  we  have  applied  to
distinguish  legislative  from executive power  largely abdi-
cates  our  duty  to  enforce  that  prohibition.  Implicitly
recognizing that the power to fashion legally binding rules 
is  legislative, we have nevertheless  classified  rulemaking 
as  executive  (or  judicial)  power  when  the  authorizing
statute  sets  out  “an  intelligible  principle”  to  guide  the
rulemaker’s  discretion.    Ibid.    Although  the  Court  may
never have intended the boundless standard the “intelligi-
ble principle” test has become, it is evident that it does not 
adequately reinforce the Constitution’s allocation of  legis-
lative power.  I would return to the original understanding 
of  the  federal  legislative power and require that the Fed-
eral  Government  create  generally  applicable  rules  of 
private  conduct  only  through  the  constitutionally  pre-
scribed legislative process. 


A 
The Court first announced the intelligible principle test 


in J. W. Hampton, Jr., & Co.  v. United States,  276 U. S. 
394  (1928).  That  case  involved  a  challenge  to  a  tariff 
assessed  on  a  shipment  of  barium  dioxide.  Id.,  at  400. 
The rate of the tariff had been set by proclamation of the 
President,  pursuant  to  the  so-called  flexible  tariff  provi-
sion of the Tariff Act of 1922.  Ibid.  That provision author-
ized the President to increase or decrease a duty set by the 
statute  if  he determined  that  the duty did not  “ ‘equalize 
. . . differences in costs of production [of the item to which 
the  duty  applied]  in  the United  States  and  the  principal 
competing country.’ ”  Id., at 401 (quoting 19 U. S. C. §154 
(1925 ed.)).  The importer of the barium dioxide challenged
the provision as an unconstitutional delegation of  legisla-
tive power to the President.   276 U. S., at 404.   Agreeing
that  Congress  could  not  delegate  legislative  power,  the 
Court  nevertheless  upheld  the Act  as  constitutional,  set-
ting forth the now-famous formulation: “If Congress shall 
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lay  down  by  legislative  act  an  intelligible  principle  to
which  the  person  or  body  authorized  to  fix  such  rates  is 
directed to conform, such legislative action is not a forbid-
den delegation of legislative power.”  Id., at 409. 
Though  worded  broadly,  the  test  rested  on  a  narrow 


foundation.  At the time J. W. Hampton was decided, most 
“delegations” by Congress  to  the Executive,  including  the
delegation  at  issue  in  that  case,  had  taken  the  form  of 
conditional legislation.  See Marshall Field & Co. v. Clark, 
143  U. S.  649,  683–689  (1892).    That  form  of  legislation 
“makes the suspension of certain provisions and the going 
into  operation  of  other  provisions  of  an  Act  of  Congress 
depend  upon  the  action  of  the  President  based  upon  the 
occurrence of subsequent events, or the ascertainment by 
him of  certain  facts,  to  be made known by his  proclama-
tion.”  Id., at 683. 
The  practice  of  conditional  legislation  dates  back  at


least to the Third Congress in 1794.  Id., at 683–689 (col-
lecting statutes).  It first came before the Court in Cargo of 
Brig Aurora v. United States, 7 Cranch 382 (1813).  There, 
the Court considered whether a Presidential proclamation
could, by declaring  that France had  ceased  to violate  the
neutral commerce of the United States, reinstate a legisla-
tive Act embargoing British goods.   Id., at 384, 388.   The 
Court  concluded  that  the  proclamation  was  effective,
seeing  “no  sufficient  reaso[n]  why  the  legislature  should
not  exercise  its  discretion  . . .  either  expressly  or  condi-
tionally, as their judgment should direct.”  Id., at 388. 
At least as defined by the Court in Field, the practice of


conditional  legislation does not seem to call on the Presi-
dent to exercise a core function that demands an exercise 
of  legislative power.   Congress creates  the rule of private
conduct, and  the President makes  the  factual determina-
tion  that  causes  that  rule  to  go  into  effect.   That  type  of 
factual determination seems similar to the type of factual
determination  on  which  an  enforcement  action  is  condi-
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tioned:  Neither  involves  an  exercise  of  policy  discretion, 
and  both  are  subject  to  review  by  a  court.    See  Union 
Bridge Co.  v.  United States,  204  U. S.  364,  386  (1907) 
(explaining  that,  when  the  Secretary  of War  determined 
whether  bridges  unreasonably  obstruct  navigation,  he
“could not be said to exercise strictly legislative . . . power
any more,  for  instance,  than  it  could be  said  that Execu-
tive officers exercise such power when, upon investigation, 
they  ascertain  whether  a  particular  applicant  for  a  pen-
sion belongs to a class of persons who, under general rules
prescribed by Congress, are entitled to pensions”). 
As it happens, however, conditional statutes sometimes


did  call  for  the  President  to  make  at  least  an  implicit
policy  determination.  For  example,  a  1794  provision
entitled  “An Act  to authorize  the President of  the United 
States  to  lay,  regulate  and  revoke Embargoes,”  ch.  41,  1
Stat. 372, called on the President to impose an embargo on
shipping “whenever, in his opinion, the public safety shall 
so require  . . . .”  Ibid.  The statutes at issue in Field and 
J. W. Hampton could  similarly  be  viewed  as  calling  for 
built-in  policy  judgments.    See  Schoenbrod,  The  Delega-
tion  Doctrine:  Could  The  Court  Give  It  Substance?  83 
Mich. L. Rev. 1223, 1263–1264  (1985).4   Such delegations 


—————— 
4The statute at  issue  in Field  authorized  the President  to  reimpose


statutory duties on exports  from a particular country  if he  found  that 
the  country  had  imposed  “reciprocally  unequal  and  unreasonable” 
duties on U. S. exports.  143 U. S., at 692.  At least insofar as the terms 
“unequal” and “unreasonable” did not have settled common-law defini-
tions that could be applied mechanically to the facts, they could be said
to call for the President to exercise policy judgment about which duties
qualified.  See  id.,  at  699  (Lamar,  J.,  dissenting  but  concurring  in
judgment)  (The  statute  “does  not,  as  was  provided  in  the  statutes  of
1809 and 1810, entrust the President with the ascertainment of a fact 
therein  defined  upon  which  the  law  is  to  go  into  operation.    It  goes
farther  than  that, and deputes  to  the President  the power  to suspend
another section  in the same act whenever  ‘he may deem’ the action of
any  foreign  nation  . . .  to  be  ‘reciprocally  unequal  and  unreasona-
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of  policy  determinations  pose  a  constitutional  problem
because  they  effectively  permit  the  President  to  define
some or all of the content of that rule of conduct.  He may 
do  so  expressly—by  setting  out  regulations  specifying
what  conduct  jeopardizes  “the  public  safety,”  for  exam-
ple—or  implicitly—by  drawing  distinctions  on  an  ad hoc 
basis.  In either event, he does so based on a policy judg-
ment that  is not reviewable by the courts, at  least  to  the 
extent that the judgment falls within the range of discre-
tion permitted him by the law.  See id., at 1255–1260. 
The  existence  of  these  statutes  should  not  be  taken  to 


suggest  that  the  Constitution,  as  originally  understood,
would permit such delegations.  The 1794 embargo statute 
involved the external relations of the United States, so the 
determination it authorized the President to make argua-
bly  did  not  involve  an  exercise  of  core  legislative  power.
See  id., at 1260–1263 (distinguishing the tariff statute at 
issue  in  Field  and  J. W. Hampton  on  these  grounds).5 
—————— 
ble. . . ’ ”).  Similarly,  the  statute  at  issue  in J. W. Hampton  called  on 
the President, with the aid of a commission, to determine the “ ‘costs of 
production’ ”  for  various  goods—a  calculation  that  could  entail  an 
exercise of policy judgment about the appropriate wage and profit rates 
in the relevant industries.  276 U. S., at 401. 
5The definition of “law” in England at the time of the ratification did 


not  necessarily  include  rules—even  rules  of  private  conduct—dealing 
with external relations.  For example, while “every Englishman [could]
claim a right to abide in his own country so long as he pleases; and not 
to be driven from it unless by the sentence of the law,” the King “by his 
royal  prerogative,  [could]  issue  out  his  writ  ne exeat regnum,  and 
prohibit  any  of  his  subjects  from  going  into  foreign  parts  without 
licence.”  1 Commentaries 133.  It is thus likely the Constitution grants
the  President  a  greater measure  of  discretion  in  the  realm  of  foreign
relations,  and  the  conditional  tariff  Acts  must  be  understood  accord- 
ingly.  See Clinton v. City of New York, 524 U. S. 417, 445 (1998) (distin-
guishing Field on the ground that the statute at issue in Field regulated 
foreign  trade);  see  also United States  v. Curtiss-Wright Export Corp., 
299  U. S.  304,  324  (1936)  (“Practically  every  volume  of  the  United 
States Statutes  contains  one  or more  acts  or  joint  resolutions  of Con-
gress authorizing action by the President in respect of subjects affecting 
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Moreover, the statute was never subjected to constitutional
scrutiny.  And  when  a  statute  of  its  kind—that  is,  a 
tariff  statute  calling  for  an  exercise  of  policy  judgment—
finally  came  before  this Court  for  consideration  in Field, 
the  Court  appeared  to  understand  the  statute  as  calling
for  no  more  than  a  factual determination.  143  U. S.,  at 
693.  The  Court  thus  did  not  in  that  case  endorse  the 
principle  that  the Executive may  fashion generally appli-
cable  rules  of  private  conduct  and  appears  not  to  have
done so until the 20th century.
More to the point, J. W. Hampton can be read to adhere 


to  the  “factual  determination”  rationale  from Field.  The 
Court concluded its delegation analysis in J. W. Hampton 
not with the “intelligible principle” language, but by citing 
to Field  for  the  proposition  that  the  “Act  did  not  in  any
real sense  invest  the President with the power of  legisla-
tion,  because nothing involving the expediency or just 
operation of such legislation was left to the determination
of  the  President.”    276  U. S.,  at  410  (emphasis  added); 
Field, 143 U. S., at 692 (explaining that an Act did not “in 
any  real  sense,  invest  the  President  with  the  power  of
legislation”).    Congress  had  created  a  “named  contin- 
gency,” and the President “was the mere agent of the law-
making  department  to  ascertain  and  declare  the  event
upon which  its  expressed will was  to  take  effect.”  J. W. 
Hampton, supra, at 410–411.6 


—————— 
foreign  relations,  which  either  leave  the  exercise  of  the  power  to  his 
unrestricted  judgment,  or  provide  a  standard  far  more  general  than
that which has always been considered requisite with regard to domes-
tic  affairs”).  This  Court  has  at  least  once  expressly  relied  on  this 
rationale  to  sanction  a  delegation  of  power  to  make  rules  governing
private  conduct  in  the  area  of  foreign  trade.    See Buttfield  v. Strana-
han, 192 U. S. 470, 496 (1904). 
6Contemporary  perceptions  of  the  statute were  less  sanguine.  One 


editorial  deemed  it  “the  most  dangerous  advance  in  bureaucratic 
government ever attempted in America.”  D. Schoenbrod, Power With-
out  Responsibility  36  (1993)  (quoting  Letter  from  J.  Cotton  (Feb.  7, 
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The analysis in Field and J. W. Hampton may have been 
premised on an incorrect assessment of the statutes before
the Court, see n. 4, supra, but neither purported to define
executive power as  including  the discretion  to make gen-
erally applicable rules governing private conduct.   To the 
extent  that  our  modern  jurisprudence  treats  them  as
sanctioning  the  “delegation”  of  such  power,  it  misunder-
stands  their  historical  foundations  and  expands  the 
Court’s holdings. 


B 
It is nevertheless true that, at the time J. W. Hampton


was decided, there was a growing trend of cases upholding 
statutes  pursuant  to  which  the  Executive  exercised  the 
power of “making . . . subordinate rules within prescribed
limits.”  Panama Refining Co. v. Ryan, 293 U. S. 388, 421 
(1935); see also  id., at 429 (collecting cases).  These cases 
involved  executive  power  to  make  “binding  rules  of  con-
duct,” and they were found valid “as subordinate rules . . . 
[when] within the framework of the policy which the legis-
lature ha[d] sufficiently defined.”  Id., at 428–429.  To the 
extent  that  these  cases  endorsed  authorizing  the  Execu-
tive to craft generally applicable rules of private conduct,
they  departed  from  the  precedents  on  which  they  pur- 
ported to rely.
The key decision  to which  these  cases  purport  to  trace 


their  origin  is Wayman,  10  Wheat.  1,  but  that  decision 
does  not  stand  for  the  proposition  those  cases  suggest.
Although  it  upheld  a  statute  authorizing  courts  to  set 


——————  
1929), in With Our Readers, 13 Constitutional Review 98, 101 (1929)).   
President-elect  Hoover  stirred  the  public  with  promises  of  a  repeal:   
“There is only one commission to which delegation of [the] authority [to 
set tariffs] can be made.  That is the great commission of [the people’s] 
own  choosing,  the  Congress  of  the United  States  and  the  President.”   
Public Papers  of  the Presidents, Herbert Hoover,  1929,  p.  565  (1974); 
see also Schoenbrod, supra, at 36.  
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rules governing the execution of their own judgments, id., 
at 50, its reasoning strongly suggests that rules of private 
conduct were not the proper subject of rulemaking by the 
courts.  Writing  for  the  Court,  Chief  Justice  Marshall
surveyed  a  number  of  choices  that  could  be  left  to  rule-
making by the courts, explaining that they concerned only 
“the regulation of the conduct of the officer of the Court in 
giving effect to its judgments.”  Id., at 45.  When it came to 
specifying  “the  mode  of  obeying  the  mandate  of  a  writ,” 
however, he lamented that “so much of that which may be
done  by  the  judiciary,  under  the  authority  of  the  legisla-
ture, seems to be blended with that for which the legisla-
ture must expressly and directly provide.”  Id., at 46. 
This important passage reflects two premises that Chief 


Justice  Marshall  took  for  granted,  but  which  are  disre-
garded in later decisions relying on this precedent:  First, 
reflected  in  his  discussion  of  “blending”  permissible with 
impermissible discretion,  is  the premise that  it  is not the 
quantity, but the quality, of the discretion that determines 
whether  an  authorization  is  constitutional.    Second,  re-
flected  in  the  contrast  Chief  Justice  Marshall  draws  be-
tween the two types of rules, is the premise that the rules 
“for  which  the  legislature  must  expressly  and  directly 
provide” are those regulating private conduct rather than
those regulating the conduct of court officers. 
Thus,  when  Chief  Justice  Marshall  spoke  about  the


“difficulty  in discerning the exact  limits within which the 
legislature  may  avail  itself  of  the  agency  of  its  Courts,” 
ibid., he did not refer to the difficulty in discerning whether 
the  Legislature’s  policy  guidance  is  “sufficiently  de- 
fined,”  see  Panama Refining,  supra,  at  429,  but  instead 
the  difficulty  in  discerning which  rules  affected  substan-
tive  private  rights  and  duties  and  which  did  not.    We 
continue to wrestle with this same distinction today in our
decisions  distinguishing  between  substantive  and  proce-
dural  rules  both  in  diversity  cases  and  under  the  Rules 
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Enabling Act.  See,  e.g., Shady Grove Orthopedic Associ-
ates, P. A.  v.  Allstate Ins. Co.,  559  U. S.  393,  406–407 
(2010)  (“In  the  Rules  Enabling  Act,  Congress  authorized
this Court  to promulgate rules of procedure subject to  its 
review, 28 U. S. C.  §2072(a),  but with  the  limitation  that 
those rules  ‘shall not abridge, enlarge or modify any sub-
stantive right,’ §2072(b)”).7 


C 
Today, the Court has abandoned all pretense of enforc-


ing a qualitative distinction between legislative and exec-
utive power.  To the extent that the “intelligible principle” 
test was ever an adequate means of enforcing that distinc-
tion, it has been decoupled from the historical understand-
ing of  the  legislative and executive powers and thus does 
not  keep  executive  “lawmaking”  within  the  bounds  of 
inherent executive discretion.  See Whitman, 531 U. S., at 
487 (THOMAS, J., concurring) (“I am not convinced that the 
intelligible principle doctrine serves to prevent all cessions 
of legislative power”).  Perhaps we were led astray by the 
optical  illusion  caused by different branches  carrying out
the same  functions, believing  that  the separation of pow-
ers  would  be  substantially  honored  so  long  as  the  en-
croachment were not too great.  See, e.g., Loving v. United 
States,  517  U. S.  748,  773  (1996)  (“Separation-of-powers
principles  are  vindicated,  not  disserved,  by  measured 
—————— 
7Another early precedent on which the errant “subordinate rulemak-


ing”  line  of  cases  relies  involves  rules  governing  mining  claims  on 
public land.  Jackson v. Roby, 109 U. S. 440, 441 (1883); see also United 
States v. Grimaud, 220 U. S. 506 (1911) (sustaining an Act authorizing
the Secretary  of Agriculture  to make  rules  and  regulations  governing 
the use and occupancy of public forest reservations).  Although perhaps 
questionable on its own terms, Jackson is distinguishable because it did
not involve the Government’s reaching out to regulate private conduct, 
but  instead  involved the Government’s setting rules by which  individ- 
uals  might  enter  onto  public  land  to  avail  themselves  of  resources 
belonging to the Government. 
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cooperation  between  two  political  branches  of  the  Gov-
ernment,  each  contributing  to  a  lawful  objective  through
its own processes”).  Or perhaps we deliberately departed 
from  the  separation,  bowing  to  the  exigencies  of modern
Government  that  were  so  often  cited  in  cases  upholding
challenged delegations of rulemaking authority.8  See, e.g., 
Mistretta, 488 U. S., at 372 (“[O]ur jurisprudence has been
driven  by  a  practical  understanding  that  in  our  increas-
ingly  complex  society,  replete  with  ever  changing  and 
more  technical  problems,  Congress  simply  cannot  do  its
job absent an ability  to delegate power under broad gen-
eral directives”).
For whatever reason,  the  intelligible principle  test now 


requires nothing more than a minimal degree of specificity
in the instructions Congress gives to the Executive when it 
authorizes  the  Executive  to make  rules  having  the  force
and  effect  of  law.  And  because  the  Court  has  “ ‘almost 
never  felt  qualified  to  second-guess  Congress  regarding
the permissible degree of policy judgment that can be left 
to those executing or applying the law,’ ” Whitman, supra, 
at 474–475 (majority opinion) (quoting Mistretta, supra, at 
416 (SCALIA, J., dissenting)), the level of specificity it has 
required has been very minimal  indeed,  see 531 U. S., at
474  (collecting  cases upholding delegations  to  regulate  in
the “public  interest”).   Under the guise of the intelligible-
principle  test,  the Court has  allowed  the Executive  to  go
beyond  the  safe  realm  of  factual  investigation  to  make 
political  judgments  about  what  is  “unfair”  or  “unneces-
sary.”  See, e.g., American Power & Light Co. v. SEC, 329 
U. S. 90, 104–105 (1946).   It has permitted the Executive
to make  trade-offs  between  competing  policy  goals.    See, 
—————— 
8Much of the upheaval in our delegation jurisprudence occurred dur-


ing  the  Progressive  Era,  a  time marked  by  an  increased  faith  in  the
technical  expertise  of  agencies  and  a  commensurate  cynicism  about 
principles of popular sovereignty.  See Perez v. Mortgage Bankers Assn., 
post, at 19–20, n. 6 (THOMAS, J., concurring in judgment). 
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e.g., Yakus  v. United States,  321 U. S.  414,  420,  423–426 
(1944) (approving authorization for agency to set prices of 
commodities at levels that “will effectuate the [sometimes
conflicting]  purposes  of  th[e]  Act”);  see  also  Industrial 
Union Dept., AFL–CIO  v.  American Petroleum Institute, 
448 U. S.  607,  686–687  (1980)  (Rehnquist,  J.,  concurring
in  judgment)  (“It  is  difficult  to  imagine  a  more  obvious 
example  of Congress  simply avoiding a  choice which was
both  fundamental  for  purposes  of  the  statute  and  yet 
politically  so  divisive  that  the necessary decision  or  com-
promise was difficult,  if not impossible, to hammer out in
the  legislative  forge”).    It  has  even  permitted  the Execu-
tive  to decide which policy goals  it wants  to pursue.   En-
tergy Corp.  v.  Riverkeeper, Inc.,  556  U. S.  208,  218–223 
(2009) (concluding that Congress gave the Environmental 
Protection  Agency  (EPA)  discretion  to  decide  whether  it
should consider costs in making certain rules).  And it has 
given sanction to the Executive to craft significant rules of
private conduct.  See, e.g., Whitman, 531 U. S., at 472–476 
(approving delegation to EPA to set national standards for 
air quality);  see also  id.,  at 488–489  (Stevens, J.,  concur-
ring in part and concurring in judgment) (arguing that the
Clean  Air  Act  effects  a  delegation  of  legislative  power 
because it authorizes EPA to make prospective, generally 
applicable rules of conduct).
Our  reluctance  to  second-guess Congress  on  the degree


of policy  judgment  is understandable; our mistake  lies  in
assuming  that  any  degree  of  policy  judgment  is  permis-
sible  when  it  comes  to  establishing  generally  applicable 
rules governing private conduct.  To understand the “intel-
ligible  principle”  test  as  permitting  Congress  to  delegate
policy judgment in this context is to divorce that test from
its  history.  It may  never  be  possible  perfectly  to  distin-
guish  between  legislative  and  executive  power,  but  that 
does not mean we may look the other way when the Gov-
ernment asks us to apply a legally binding rule that is not 
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enacted by Congress pursuant to Article I. 
We should return to the original meaning of the Consti-


tution:  The  Government may  create  generally  applicable 
rules  of private  conduct  only  through  the proper  exercise
of  legislative power.  I  accept  that  this would  inhibit  the
Government  from  acting  with  the  speed  and  efficiency
Congress has sometimes found desirable.  In anticipating
that result and accepting it, I am in good company.  John 
Locke,  for  example,  acknowledged  that  a  legislative  body
“is usually too numerous, and so too slow for the dispatch
requisite  to  execution.”  Locke  §160,  at  80.  But  he  saw 
that  as  a  benefit  for  legislation,  for  he  believed  that  the
creation of rules of private conduct should be an irregular 
and  infrequent  occurrence.  See  id.,  §143,  at  72.    The 
Framers, it appears, were inclined to agree.  As Alexander 
Hamilton  explained  in  another  context,  “It  may  perhaps
be  said  that  the  power  of  preventing  bad  laws  includes
that  of  preventing  good  ones  . . . .  But  this  objection will 
have  little  weight  with  those  who  can  properly  estimate
the  mischiefs  of  that  inconstancy  and  mutability  in  the
laws,  which  form  the  greatest  blemish  in  the  character 
and genius of our governments.”  The Federalist No. 73, at 
443–444.  I  am  comfortable  joining  his  conclusion  that 
“[t]he  injury  which may  possibly  be  done  by  defeating  a
few  good  laws  will  be  amply  compensated  by  the  ad-
vantage of preventing a number of bad ones.”  Id., at 444. 


IV 
Although  the  majority  corrects  an  undoubted  error  in


the  framing  of  the  delegation  dispute  below,  it  does  so 
without  placing  that  error  in  the  context  of  the  constitu-
tional  provisions  that  govern  respondent’s  challenge  to 
§207 of the PRIIA. 


A 
Until  the  case  arrived  in  this  Court,  the  parties  pro-
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ceeded on the assumption that Amtrak is a private entity,
albeit  one  subject  to  an  unusual  degree  of  governmental
control.9   The  Court  of  Appeals  agreed.  721  F. 3d  666, 
674–677  (CADC  2013).  Because  it  also  concluded  that 
Congress  delegated  regulatory  power  to  Amtrak,  id.,  at 
670–674, and because this Court has held that delegations 
of  regulatory  power  to  private  parties  are  impermissible, 
Carter v. Carter Coal Co., 298 U. S. 238, 311 (1936), it held 
the delegation to be unconstitutional, 721 F. 3d, at 677. 
Although  no  provision  of  the  Constitution  expressly 


forbids  the  exercise  of  governmental  power  by  a  private
entity, our so-called “private nondelegation doctrine” flows
logically  from  the  three Vesting Clauses.  Because  a  pri-
vate entity is neither Congress, nor the President or one of
his  agents,  nor  the  Supreme  Court  or  an  inferior  court
established by Congress,  the Vesting Clauses would cate-
gorically preclude it from exercising the legislative, execu-
tive,  or  judicial  powers  of  the  Federal  Government.    In 
short,  the  “private  nondelegation  doctrine”  is merely  one 
application  of  the  provisions  of  the  Constitution  that 
forbid  Congress  to  allocate  power  to  an  ineligible  entity, 
whether governmental or private.
For  this  reason,  a  conclusion  that Amtrak  is  private—


that  is,  not  part  of  the Government  at  all—would  neces-
sarily mean that it cannot exercise these three categories
of  governmental  power.    But  the  converse  is  not  true:  A 
determination that Amtrak acts as a governmental entity 
in crafting  the metrics and standards says nothing about 
whether it properly exercises governmental power when it
does so.  An entity that “was created by the Government, 
—————— 
9See Brief  for Appellees  in No.  12–5204  (DC), pp.  23–29  (defending


§207 under cases upholding statutes “assign[ing] an important role to a 
private party”); id., at 29 (“Amtrak . . .  is not a private entity compar- 
able  to  the  [private  parties  in  a  relevant  precedent].  Although  the
government  does  not  control  Amtrak’s  day-to-day  operations,  the 
government exercises significant structural control”). 
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is  controlled  by  the  Government,  and  operates  for  the
Government’s benefit,” ante, at 10  (majority opinion), but 
that is not properly constituted to exercise a power under
one  of  the Vesting Clauses,  is  no better  qualified  to  be  a 
delegatee of  that power  than  is a purely private one.   To 
its credit, the majority does not hold otherwise.  It merely
refutes  the  Court  of  Appeals’  premise  that  Amtrak  is
private.  But this answer could be read to suggest, wrongly,
that  our  conclusion about Amtrak’s  status has  some  con-
stitutional significance for “delegation” purposes. 


B 
The  first  step  in  the  Court  of  Appeals’  analysis  on  re-


mand should be to classify the power that §207 purports to
authorize Amtrak to exercise.   The second step should be
to determine whether the Constitution’s requirements for
the exercise of that power have been satisfied. 


1 
Under the original understanding of the legislative and 


executive power, Amtrak’s  role  in  the  creation  of metrics
and  standards  requires  an  exercise  of  legislative  power 
because  it  allows  Amtrak  to  decide  the  applicability  of 
standards  that  provide  content  to  generally  applicable 
rules of private conduct.
Specifically,  the  metrics  and  standards  alter  the  rail-


roads’  common-carrier  obligations  under  49  U. S. C. 
§11101.  Host  railroads  may  enter  into  contracts  with 
Amtrak under §§10908 and 24308 to fulfill their common-
carrier obligations.  The metrics and standards shape the
types of  contracts  that satisfy  the common-carrier obliga-
tions because §207 provides that “Amtrak and its host rail 
carriers shall”  include the metrics and standards in their 
contracts  “[t]o  the extent practicable.”   PRIIA §207(c),  49
U.S.C. §24101 (note) (emphasis added).  As JUSTICE ALITO 
explains,  it  matters  little  that  the  railroads  may  avoid 
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incorporating  the metrics  and  standards  by  arguing  that 
incorporation is impracticable; the point is that they have
a  legal duty  to  try—a duty  the  substance  of which  is de-
fined  by  the  metrics  and  standards.    See  ante,  at  3–4 
(concurring  opinion).  And  that duty  is  backed up by  the
Surface  Transportation Board’s  coercive  power  to  impose
“reasonable  terms”  on  host  railroads  when  they  fail  to
come  to  an  agreement  with  Amtrak.    §24308(a)(2)(A)(ii). 
Presumably,  when  it  is  “practicable”  to  incorporate  the 
metrics  and  standards,  the  Board  is  better  positioned  to 
deem such terms “reasonable” and to force them upon the 
railroads. 
Although  the  Government’s  argument  to  the  contrary


will presumably change now that the Court has held that
Amtrak  is  a  governmental  entity,  it  argued  before  this 
Court  that  Amtrak  did  not  exercise  meaningful  power 
because  other  “governmental  entities  had  sufficient  con-
trol over the development and adoption of the metrics and
standards.”  Brief for Petitioners 19–26.  For support, the 
Government  relied  on  two  questionable  precedents  in
which  this  Court  held  that  Congress  may  grant  private 
actors  the  power  to  determine  whether  a  government 
regulation will go into effect: Currin v. Wallace, 306 U. S. 
1  (1939),  and United States  v.  Rock Royal Co-operative, 
Inc., 307 U. S. 533 (1939).  Those precedents reason that it
does not require an exercise of legislative power to decide
whether and when legally binding rules of private conduct 
will  go  into  effect.  Currin,  supra,  at  16–18; Rock Royal, 
supra, at 574–577.  But as I have explained above, to the
extent  that  this  decision  involves  an  exercise  of  policy 
discretion,  it  requires  an  exercise  of  legislative  power. 
Supra,  at  21–22.    In  any  event,  these  precedents  are  di-
rectly  contrary  to  our more  recent  holding  that  a  discre-
tionary  “veto”  necessarily  involves  an  exercise  of  legisla-
tive power.  See INS v. Chadha, 462 U. S., at 952–953; see 
also  id.,  at  987  (White,  J.,  dissenting)  (noting  that  the 
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power Congress reserved to itself was virtually identical to 
the  power  it  conferred  on  private  parties  in Currin  and 
Rock Royal).   As such,  Currin and Rock Royal have been 
discredited and lack any force as precedents. 
Section 207 therefore violates the Constitution.  Article 


I, §1, vests the legislative power in Congress, and Amtrak 
is not Congress.  The procedures  that  §207  sets  forth  for 
enacting  the  metrics  and  standards  also  do  not  comply 
with bicameralism and presentment.  Art. I, §7.  For these 
reasons,  the  metrics  and  standards  promulgated  under
this provision are invalid. 


2 
I  recognize,  of  course,  that  the  courts  below  will  be


bound  to  apply  our  “intelligible  principle”  test.    I  recog-
nize, too, that that test means so little that the courts are 
likely  to  conclude  that  §207  calls  for  nothing more  than
the exercise of executive power.  Having made that deter-
mination,  the  Court  of  Appeals  must  then  determine 
whether  Amtrak  is  constitutionally  eligible  to  exercise 
executive power.
As noted, Article II of the Constitution vests the execu-


tive power  in a  “President  of  the United States  of Amer- 
ica.”  Art. II, §1.  Amtrak, of course, is not the President of 
the  United  States,  but  this  fact  does  not  immediately
disqualify  it  from  the  exercise  of  executive  power.  Con-
gress  may  authorize  subordinates  of  the  President  to
exercise  such  power,  so  long  as  they  remain  subject  to
Presidential control. 
The  critical  question,  then,  is  whether  Amtrak  is  ade-


quately  subject  to  Presidential  control.    See Myers,  272 
U. S.,  at  117.    Our  precedents  treat  appointment  and 
removal  powers  as  the  primary  devices  of  executive  con-
trol,  Free Enterprise Fund,  561  U. S.,  at  492,  and  that 
should be the starting point of the Court of Appeals’ anal-
ysis.  As  JUSTICE  ALITO’s  concurrence  demonstrates, 
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however, there are other constitutional requirements that
the  Court  of  Appeals  should  also  scrutinize  in  deciding
whether Amtrak is constitutionally eligible to exercise the 
power §207 confers on it. 


*  *  * 
In  this  case,  Congress  has  permitted  a  corporation


subject  only  to  limited  control  by  the President  to  create
legally binding rules.   These rules give content to private
railroads’ statutory duty to share their private infrastruc-
ture with Amtrak.   This arrangement  raises  serious  con-
stitutional questions  to which  the majority’s holding  that 
Amtrak is a governmental entity is all but a non sequitur.
These  concerns  merit  close  consideration  by  the  courts 
below and by this Court if the case reaches us again.  We 
have too long abrogated our duty to enforce the separation 
of powers required by our Constitution.  We have overseen 
and  sanctioned  the  growth  of  an  administrative  system
that concentrates  the power  to make  laws and the power 
to enforce them in the hands of a vast and unaccountable 
administrative apparatus that  finds no comfortable home 
in  our  constitutional  structure.    The  end  result  may  be
trains  that  run  on  time  (although  I  doubt  it),  but  the 
cost  is  to  our  Constitution  and  the  individual  liberty  it 
protects. 
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IJ.:HE FEDERAL PHOSECUTOR 


It would probably be wi thin the range of that exaggeration per-


mitted in Washington to say that assenbled in this room is one of the 


most powerful peace-time forces known to our country. The prosecutor 


has more control over life, liberty, and reputation than any other per-


son in America. His discretion is tremendous. He can have citizens in-


vestigated and, if he is that kind of person, he can have this done to the 


tune of public statements and veiled or unveiled intimations. Or the 


prosecutor may choose a more subtle course and simply have a citizen's


friends interviewed. The prosecutor order arrests, present cases to


the grand jury in secret session, and on the basis of his one-sided pres-


entation of the facts, can cause the citizen to be indicted and held 


for trial. He may dismiss the case before trial, in which case the de-


fense never has a chance to be heard. Or he may go on with a public 


trial. If he obtains a conviction, the prosecutor can still make recom-


mendations as to sentence, as to whether the prisoner should get proba-


tion or a suspended sentence, and after he is put away, as to whether he


is a fi t subject for parole. While the prosecutor a't his best is one of 


the most beneficent forces in our society, when he acts from malice' or 


other base motives, he is one of the worst. 


These powers have been granted to our law-enforcement agencies be-


cause it seems necessary that such a power to prosecute be lodged some-


where. This authority has been granted by who really wanted the 


right thing done - wanted crime eliminated - but also wanted the best in 


our American traditions preserved. 
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Because of this irnrnense power to strike at citizens, not with mere 


individual strength, but with all the force of government itself, the post 


of :H'ederal District Attorney from the very begin...rling has been safeguarded 


by presidential appointment, requiring confirmation of the Senate of the 


Uni ted States. You a:ce thus required to win an expressioa of confidence 


in your character by both the legislative and the executive branches of 


the government before assuming the responsibilities of a federal prosecutor. 


Your responsibility in your several districts for law enforcement 


and for its methods cannot be wholly surrendered to Washington, and ought 


not to be assumed by a centralized Department of Justice. It is en· unusual 


and rare instance in which the local District Attorney should be superseded 


in the handling of litigation, except where he requests help of Washington. 


It is also clear that with his knowledge of local sentiment and opinion, 


his contact with and intimate knowledge of the views of the court, and his 


acquaintance with the feelings of the from which jurors are drawn, 


it is an unusual case in which his judgment should be overruled. 


Experience, however, has demonstrated that some measure of central-


ized control is necessary. In the absence of it different district attor-


neys were striving for different interpretations or a::pplications of an 


Act, or were pursuing different of policy. Also, to put it 


mildly, there were differences in the degree of diligence and zeal in 


different districts. To uniforrllty of policy action, to estab-


lish some standards of performance, and to wake available specialized help, 


some degree of centralized administration was found necessary_ 


Our problem, of course, is to balance these opposing considerations. 


I desire to 'avoid any lessening of the prestige and influence of the 
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district attorneys in their districts. At the selUe time we must proceed 


in all districts with that uniformity of policy which is necessary to 


the prestige of federal law. 


Nothing better ean come out of this meeting of lavlf enforcement offi-


cers than a rededication to the spirit of fair play and that 


should animate the federal prosecutor. Your positions are of such inde-


pendence and importance that while you are being diligent, strict, and 


vigorous in law enforcement you also afford to be just. Although the 


government technically loses its case, it has really won if justice has 


been done. The lavvyer in public office is justified in seeking to leave 


behind him a good recordo But he must remember that his most alert and 


severe, but just, judges will be the members of his ovm profession, and 


that rest their good opinion of each other not merely on results 


accomplished but on the of the performance. Reputation has been .J 


called "the shadow cast by one's daily life." Any prosecutor who risks 


his day-to-day professional name for fair dealing to build up statistics 


of success has a perverted sense of practical values, as well as defects 


of character. Whether one seeks promotion to a judgeship, as many prose-


cutors rightly do, or whether he returns to private practice, he can have 


no better asset than to have his profession recognize that his attitude 


toward those who feel his power has been dispassionate, reasonable and 


just. 


The federal prosecutor has now beenprobibited from engaging in 


political activi ties. I am convinced that a good-faith acceptance of the 


spirit and letter of that doctrine will relieve many district attorneys 


from the embarrassment of what have heretofore been regarded as legitimate 
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expectations of political service. There can also be no doubt that to be 


closely identified with the intrigue, the money raising, and the machinery 


of a particular party or faction may present a prosecuting officer with 


embarressing alignments and associations. I think the Hatch Act should 


be utilized by federal prosecutors as a protection against demands on their


time and their prestige to participate in the operation of the machinery


of practical politics. 


There is a most important reason why the prosecutor should have, 


as nearly as possible, a detached and impartial view of all groups in his


cOImIlunity. Law enforcement is not automatic. It isn't blind. One of the 


greatest difficulties of the position of prosecutor is that he must pick 


hi s cases, bec ause no prosecutor can even,_ investigate all of the cases in 


which he receives complaints. If the Department of Justice were to make 


even a pretense of reaching every probable violation of federal law, ten


times its present staff would be inadequate. We lmow that no local 


police force can strictly enforce the traffic laws, or it would arrest half


the driving population on any given morning. vVhat every prosecutor is 


practically required to do is to select the cases for prosecution and to 


select those in which the offense is the most the public harm 


the greatest, and the proof the most certain. 


If the prosecutor is obliged to choose his cases, it follows that 


he can choose his defendwlts. nlerein is the most dfuigercus power of the 


prosecutor: that he will pick people that he thinks he should , rather 


than pick cases that need to be prosecuted. With the law books filled 


with a great assortment of crimes, a prosecutor ,stands a fair chance of 


finding at leas't"a tecbnic2_l v.iolation of some aut on the part of almost 
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anyone. In such Q case, it is not a question of discov(;ring the cornnission 


of a crime and then looking for the man who has committed it, it is a 


question of picking the man and then searching the law books, or putting 


investigators to work, to pin some offGnse on him. It is in this realm -


in which the prosecutor picks some person whom he dislikes or desires to . 


embarrass, or selects some group of unpopular persons and then looks for 


an offense, that the greatest danger of abuse of prosecuting power lies. 


It is here that lav! enforcement becomes personal, and the real crime be-


comes that of being unpopular with the predominant or governing group, 


being attached to the wrong political views, or being personally obnoxious 


to or in the way of the prosecutor himself. 


In times of fear or hysteria political, racial, religious, 


and economic groups, often the best of motives, cr)" for the scalps 


of individuals or groups they do not like their views. Particu-


larly do we need to be dispassionate and courageous in those eases which 


deal with so-called ttsubversi ve activi ties." 'Ilhey are dangerous to 


civil liberty because the prosecutor has no definite to determine 


what constitutes a "subvc:;rsive activity," such as we have for murder or


larceny. Activities which seem benevolent and helpful to wage earners, 


persons on relief, or those who are disadvantaged in the struggle for ex-


istence may be as "subversive u by those whose property interests 


might be burdened or affected thereby. T:tose who arB in office are apt 


to as "subversive" the activities of any of those who vTould bring 


about a of administration. Some of our 60undest constitutional 


doctrines were once punished as subversive. Vfe must not forget that it 


was not so long ago that both the term "Hepublican" and the term "Democrat l' 
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were epithets with sinister meaning to den.ote persons of radical tonden-


cies that were "subversive" of the order cf things then dominant • 


In the enforcement of laws which protect our national integrity and


existence, we should prosecute any and every act of violation, but only


overt acts, not the expression of opinion, or activities such as the 


holding of meetings, petitioning of Congress, or dissemdnation of news or 


opinions. Only by extreme care can we protect the spirit as well as the 


letter of our civil liberties, and to do so is a of the 


federal prosecutor. 


Another delicate task is to distj.nguish between the federal <Ll1d 


the local in la'lH-eaforcement activities. We must bear in mind that we are 


concerned only with the prosecution of acts which the Congress has made 


federal offenses. Those acts we should prosec1ite regardless of local 


sentiment, regardless of whether it local enforcement, regard-


less of whether it makes or breaks local politicians. 


But outside of federal law each locality has the right under our 


system of government to fix its own standards of law enforcement and of 


morals. And the moral climate of the United states is as varied as its 


physical climate. For example, some states legalize and permit 


some states prohibit it legislatively and protect it 


and some try to prohibit it ontirely. The same variation of attitudes 


towards other law-enforcement problems exists. The federal government 


could not enforce one kind of law j.n one place and fu"lother kind elsewhere. 


Tj; could hardly adopt stric t st811da-rds for loose states or loose standards 


for strict states wi tl1.out doj.ng v:iolence to local sentiment. In spi te of 


the temptation to divert our power to local conditions where they have 
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become pffensive to our sense of decency, the only long-term policy that 


will save federal justice from being discredited by entanglements 


local politics is that it confine itself to strict and impartial enforce-


ment of federal law, letting the chips fall in the community where they may_ 


Just as there should be no permitting of local considerations t() stop 


federal enforcement, so there should be no striving to enlarge our.,'power 


The qualities of a good prosecutor are as elusive and as impossible 


to define as those which mark a gentleman. And those who need to be told 


would not understand it anyvvay. A sensi tiveness to fair play and sportsman-


is perhaps the best protection the abuse of power, and the


citizen's safety lies in the prosecutor who tempers zeal with human kind-


ness, who seeks truth and not victims, who serves the law not factional 


purposes, and who approaches his task with hunility.
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JUDICIAL DEFERENCE TO ADMINISTRATIVE


INTERPRETATIONS OF LAWt


THE HONORABLE ANTONIN SCALIA**


When I was invited to speak here at Duke Law School, I had origi-
nally intended to give a talk that reflected upon the relationship among
the Bork confirmation hearings, the proposed federal salary increase,
capital punishment, Roe v. Wade, and Law and Astrology. I was ad-
vised, however, that the subject of this lecture series is administrative
law, and so have had to limit myself accordingly. Administrative law is
not for sissies-so you should lean back, clutch the sides of your chairs,
and steel yourselves for a pretty dull lecture. There will be a quiz
afterwards.


Five Terms ago, the Supreme Court issued its opinion in the case of
Chevron, U.S.A., Inc. v. NRDC, I which announced the principle that the
courts will accept an agency's reasonable interpretation of the ambiguous
terms of a statute that the agency administers. Dealing with the question
whether the Environmental Protection Agency could permissibly adopt
the "bubble concept"-that is, a plantwide definition of "stationary
source"-under the Clean Air Act, Justice Stevens for a unanimous
Court adopted an analytical approach that deals with the problem of ju-
dicial deference to agency interpretations of law in two steps:


First, always, is the question whether Congress has directly spoken to
the precise question at issue. If the intent of Congress is clear, that is
the end of the matter; for the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress. 2


t Duke Law Journal Administrative Law Lecture, delivered at Duke University School of
Law, January 24, 1989. Copyright © 1989 by Antonin Scalia. Printed with permission of the
author.


** Associate Justice, United States Supreme Court.
1. 467 U.S. 837 (1984).
2. Id. at 842-43 (footnote omitted).
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Failing an affirmative response to the first inquiry, the Chevron anal-
ysis moves to step two:


If, however, the court determines that Congress has not directly ad-
dressed the precise question at issue, the court does not simply impose
its own construction on the statute, as would be necessary in the ab-
sence of an administrative interpretation. Rather, if the statute is silent
or ambiguous with respect to the specific issue, the question for the
court is whether the agency's answer is based on a permissible con-
struction of the statute.3


Chevron has proven a highly important decision-perhaps the most
important in the field of administrative law since Vermont Yankee Nu-
clear Power Corp. v. NRDC. 4 In the first three and a half years after its
announcement-up to the beginning of 1988-Chevron was cited by
lower federal courts over 600 times.5 Chevron has been a source of lively
debate on my own Court, centering largely on the question whether it
applies with full force (as I believe it does) when the controversy involves
a "pure question of statutory construction."' 6 In a case in which Justice
Kennedy did not participate last Term, this question equally divided the
eight remaining members of the Court.7 Because Justice Stevens is not
here to reply, it would be unfair of me to address that particular issue,
but I do want to explore with you the general theoretical underpinnings
of Chevron and some of its practical implications.


It should not be thought that the Chevron doctrine-except in the
clarity and the seemingly categorical nature of its expression-is entirely
new law. To the contrary, courts have been content to accept "reason-
able" executive interpretations of law for some time. Consider the fol-
lowing description of judicial review of administrative action, written
almost fifty years ago by the Attorney General's Committee on Adminis-
trative Procedure, whose Report formed the basis for enactment of our
basic charter of administrative law, the Administrative Procedure Act:


3. Id. at 843 (footnotes omitted).
4. 435 U.S. 519 (1978).
5. See Byse, Judicial Review of Administrative Interpretation ofStatutes An Analysis of Chev-


ron's Step Two, 2 ADMIN. L.J. 255, 255 (1988).
6. Compare INS v. Cardoza-Fonseca, 480 U.S. 421, 446 (1987) (courts may use "traditional


tools of statutory construction" to supplant agency's interpretation of congressional intent with judi-
cial interpretation) with id. at 454 (Scalia, J., concurring) ("courts must give effect to a reasonable
agency interpretation of a statute unless that interpretation is inconsistent with a clearly expressed
congressional intent").


7. Compare NLRB v. United Food & Commercial Workers Union, Local 23, 108 S. Ct. 413,
421 (1988) (advocating that judges determine congressional intent by using "traditional tools of
statutory construction") with id. at 426 (Scalia, J., joined by Rehnquist, C.J., & White & O'Connor,
JJ., concurring) (courts should determine whether an agency's interpretation of a statute ispermissi-
ble, not correct).
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Even on questions of law [independent judicial] judgment seems
not to be compelled. The question of statutory interpretation might be
approached by the court de novo and given the answer which the court
thinks to be the "right interpretation." Or the court might approach
it, somewhat as a question of fact, to ascertain, not the "right interpre-
tation," but only whether the administrative interpretation has sub-
stantial support. Certain standards of interpretation guide in that
direction. Thus, where the statute is reasonably susceptible of more
than one interpretation, the court may accept that of the administra-
tive body. Again, the administrative interpretation is to be given
weight-not merely as the opinion of some men or even of a lower
tribunal, but as the opinion of the body especially familiar with the
problems dealt with by the statute and burdened with the duty of en-
forcing it. This may be legislation deals with complex matters calling
for expert knowledge and judgment.8


That was written, as I say, almost half a century ago, and was an accu-
rate description of the caselaw. Judge Henry Friendly observed the same
landscape thirty years later, when he wrote:


We think it is time to recognize ... that there are two lines of Supreme
Court decisions on this subject which are analytically in conflict, with
the result that a court of appeals must choose the one it deems more
appropriate for the case at hand. Leading cases support[ ] the view
that great deference must be given to the decisions of an administrative
agency applying a statute to the facts and that such decisions can be
reversed only if without rational basis .... However, there is an im-
pressive body of law sanctioning free substitution of judicial for admin-
istrative judgment when the question involves the meaning of a
statutory term. 9


Chevron, if its categorical language is to be believed, and if the Court
intends to stand by it, essentially chose between these two conflicting
lines of decision.


It is not immediately apparent why a court should ever accept the
judgment of an executive agency on a question of law. Indeed, on its face
the suggestion seems quite incompatible with Marshall's aphorism that
"[ult is emphatically the province and duty of the judicial department to
say what the law is."1 Surely the law, that immutable product of Con-
gress, is what it is, and its content-ultimately to be decided by the
courts-cannot be altered or affected by what the Executive thinks about
it. I suppose it is harmless enough to speak about "giving deference to
the views of the Executive" concerning the meaning of a statute, just as
we speak of "giving deference to the views of the Congress" concerning


8. S. Doc. No. 8, 77th Cong., 1st Sess. 90-91 (1941).
9. Pittston Stevedoring Corp. v. Dellaventura, 544 F.2d 35, 49 (2d Cir. 1976), aff'd sub nor.


Northeast Marine Terminal Co. v. Caputo, 432 U.S. 249 (1977).
10. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).
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the constitutionality of particular legislation-the mealy-mouthed word
"deference" not necessarily meaning anything more than considering
those views with attentiveness and profound respect, before we reject
them. But to say that those views, if at least reasonable, will ever be
binding-that is, seemingly, a striking abdication of judicial respon-
sibility.


This deep-rooted feeling that it is the judges who must say what the
law is accounts, I have no doubt, for the stubborn refusal of lawyers, and
even of Congress, to admit that courts ever accept executive interpreta-
tion. For example, despite the Attorney General's Committee's descrip-
tion of current law that I quoted earlier, one provision of the
Administrative Procedure Act (APA) itself seems to have been based
upon the quite mistaken assumption that questions of law would always
be decided de novo by the courts. You may have wondered why the
APA's required notice-and-comment procedures for rulemaking-proba-
bly. the most significant innovation of the legislation-contain an excep-
tion for "interpretative rules." One of the reasons given in the 1945
Senate Print is as follows: "'[I]nterpretative' rules-as merely interpre-
tations of statutory provisions-are subject to plenary judicial review


".... II That is not true today, and it was not categorically true in 1945.
What, then, is the theoretical justification for allowing reasonable


administrative interpretations to govern? The cases, old and new, that
accept administrative interpretations, often refer to the "expertise" of the
agencies in question, their intense familiarity with the history and pur-
poses of the legislation at issue, their practical knowledge of what will
best effectuate those purposes. In other words, they are more likely than
the courts to reach the correct result. That is, if true, a good practical
reason for accepting the agency's views, but hardly a valid theoretical
justification for doing so. If I had been sitting on the Supreme Court
when Learned Hand was still alive, it would similarly have been, as a
practical matter, desirable for me to accept his views in all of his cases
under review, on the basis that he is a lot wiser than I, and more likely to
get it right. But that would hardly have been theoretically valid. Even if
Hand would have been defacto superior, I would have been ex officio so.
So also with judicial acceptance of the agencies' views. If it is, as we have
always believed, the constitutional duty of the courts to say what the law
is, we must search for something beyond relative competence as a basis
for ignoring that principle when agency action is at issue.


One possible validating rationale that has been suggested in some


11. S. Doc. No. 248, 79th Cong., 2d Sess. 18 (1946).
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recent articles12-and that can perhaps even be derived from some of the
language of Chevron itself 13-is that the constitutional principle of sepa-
ration of powers requires Chevron. The argument goes something like
this: When, in a statute to be implemented by an executive agency, Con-
gress leaves an ambiguity that cannot be resolved by text or legislative
history, the "traditional tools of statutory construction," the resolution
of that ambiguity necessarily involves policy judgment. Under our dem-
ocratic system, policy judgments are not for the courts but for the polit-
ical branches; Congress having left the policy question open, it must be
answered by the Executive.


Now there is no one more fond of our system of separation of pow-
ers than I am, but even I cannot agree with this approach. To begin
with, it seems to me that the "traditional tools of statutory construction"
include not merely text and legislative history but also, quite specifically,
the consideration of policy consequences. Indeed, that tool is so tradi-
tional that it has been enshrined in Latin: "Ratio est legis anima; mutata
legis ratione mutatur et lex. " ("The reason for the law is its soul; when
the reason for the law changes, the law changes as well.") Surely one of
the most frequent justifications courts give for choosing a particular con-
struction is that the alternative interpretation would produce "absurd"
results, or results less compatible with the reason or purpose of the stat-
ute. This, it seems to me, unquestionably involves judicial consideration
and evaluation of competing policies, and for precisely the same purpose
for which (in the context we are discussing here) agencies consider and
evaluate them-to determine which one will best effectuate the statutory
purpose. Policy evaluation is, in other words, part of the traditional judi-
cial tool-kit that is used in applying the first step of Chevron-the step
that determines, before deferring to agency judgment, whether the law is
indeed ambiguous. Only when the court concludes that the policy fur-
thered by neither textually possible interpretation will be clearly "better"
(in the sense of achieving what Congress apparently wished to achieve)
will it, pursuant to Chevron, yield to the agency's choice. But the reason
it yields is assuredly not that it has no constitutional competence to con-
sider and evaluate policy.


The separation-of-powers justification can be rejected even more
painlessly by asking one simple question: If, in the statute at issue in
Chevron, Congress had specified that in all suits involving interpretation


12. See Kmiec, Judicial Deference to Executive Agencies and the Decline of the Nondelegation
Doctrine, 2 ADMIN. L.J. 269, 277-78, 283, 285 (1988); cf Starr, Judicial Review in the Post-Chevron
Era, 3 YALE J. ON REG. 283, 308, 312 (1986) (Chevron shifts policy-making responsibility from
courts to "democratically accountable officials" in agencies).


13. See Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 864-66 (1984).
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or application of the Clean Air Act the courts were to give no deference
to the agency's views, but were to determine the issue de novo, would the
Supreme Court nonetheless have acquiesced in the agency's views? I
think the answer is clearly no, which means that it is not any constitu-
tional impediment to "policy-making" that explains Chevron.


In my view, the theoretical justification for Chevron is no different
from the theoretical justification for those pre-Chevron cases that some-
times deferred to agency legal determinations. As the D.C. Circuit,
quoting the First Circuit, expressed it: "The extent to which courts
should defer to agency interpretations of law is ultimately 'a function of
Congress' intent on the subject as revealed in the particular statutory
scheme at issue.' "14 An ambiguity in a statute committed to agency im-
plementation can be attributed to either of two congressional desires:
(1) Congress intended a particular result, but was not clear about it; or
(2) Congress had no particular intent on the subject, but meant to leave
its resolution to the agency. When the former is the case, what we have
is genuinely a question of law, properly to be resolved by the courts.
When the latter is the case, what we have is the conferral of discretion
upon the agency, and the only question of law presented to the courts is
whether the agency has acted within the scope of its discretion-i.e.,
whether its resolution of the ambiguity is reasonable. As I read the his-
tory of developments in this field, the pre-Chevron decisions sought to
choose between (1) and (2) on a statute-by-statute basis. Hence the rele-
vance of such frequently mentioned factors as the degree of the agency's
expertise, the complexity of the question at issue, and the existence of
rulemaking authority within the agency. All these factors make an intent
to confer discretion upon the agency more likely. Chevron, however, if it
is to be believed, replaced this statute-by-statute evaluation (which was
assuredly a font of uncertainty and litigation) with an across-the-board
presumption that, in the case of ambiguity, agency discretion is meant.


It is beyond the scope of these remarks to defend that presumption
(I was not on the Court, after all, when Chevron was decided). Surely,
however, it is a more rational presumption today than it would have been
thirty years ago-which explains the change in the law. Broad delega-
tion to the Executive is the hallmark of the modem administrative state;
agency rulemaking powers are the rule rather than, as they once were,
the exception; and as the sheer number of modern departments and agen-


14. Process Gas Consumers Group v. United States Dep't of Agric., 694 F.2d 778, 791 (D.C.
Cir. 1982) (en banc) (quoting Constance v. Secretary of Health & Human Servs., 672 F.2d 990, 995
(1st Cir. 1982)), cert. denied, 461 U.S. 905 (1983); see also Ford Motor Credit Co. v. Milhollin, 444
U.S. 555, 566-68 (1980) (Truth in Lending Act requires judicial deference to rational lawmaking by
Federal Reserve Board).
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cies suggests, we are awash in agency "expertise." If the Chevron rule is
not a 100% accurate estimation of modem congressional intent, the prior
case-by-case evaluation was not so either-and was becoming less and
less so, as the sheer volume of modem dockets made it less and less possi-
ble for the Supreme Court to police diverse application of an ineffable
rule. And to tell the truth, the quest for the "genuine" legislative intent
is probably a wild-goose chase anyway. In the vast majority of cases I
expect that Congress neither (1) intended a single result, nor (2) meant to
confer discretion upon the agency, but rather (3) didn't think about the
matter at all. If I am correct in that, then any rule adopted in this field
represents merely a fictional, presumed intent, and operates principally
as a background rule of law against which Congress can legislate.


If that is the principal function to be served, Chevron is unquestiona-
bly better than what preceded it. Congress now knows that the ambigui-
ties it creates, whether intentionally or unintentionally, will be resolved,
within the bounds of permissible interpretation, not by the courts but by
a particular agency, whose policy biases will ordinarily be known. The
legislative process becomes less of a sporting event when those support-
ing and opposing a particular disposition do not have to gamble upon
whether, if they say nothing about it in the statute, the ultimate answer
will be provided by the courts or rather by the Department of Labor.


The theory that judicial acquiescence in reasonable agency determi-
nations of law rests upon real or presumed legislative intent to confer
discretion has certain consequences which the courts do not yet seem to
have grasped. For one thing, there is no longer any justification for giv-
ing "special" deference to "long-standing and consistent" agency inter-
pretations of law. That venerable principle made a lot of sense when we
assumed that both court and agency were searching for the one, perma-
nent, "correct" meaning of the statute; it makes no sense when we ac-
knowledge that the agency is free to give the statute whichever of several
possible meanings it thinks most conducive to accomplishment of the
statutory purpose. Under the latter regime, there is no apparent justifica-
tion for holding the agency to its first answer, or penalizing it for a
change of mind.


Indeed, it seems to me that such an approach would deprive Chev-
ron of one of its major advantages from the standpoint of governmental
theory, which is to permit needed flexibility, and appropriate political
participation, in the administrative process. One of the major disadvan-
tages of having the courts resolve ambiguities is that they resolve them
for ever and ever; only statutory amendment can produce a change. If
the word "stationary source" in the Clean Air Act did not permit the
"bubble concept" today, it would not permit the "bubble concept" four
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years from now either, no matter how much the perception of whether
that concept impairs or furthers the objectives of the Act may change.
Under Chevron, however, "stationary source" can mean a range of
things, and it is up to the agency, in light of its advancing knowledge
(and also, to be realistic about it, in light of the changing political pres-
sures that it feels from Congress and from its various constituencies) to
specify the correct meaning. If Congress is to delegate broadly, as mod-
em times are thought to demand, it seems to me desirable that the
delegee be able to suit its actions to the times, and that continuing polit-
ical accountability be assured, through direct political pressures upon the
Executive and through the indirect political pressure of congressional
oversight. All this is lost if "new" or "changing" agency interpretations
are somehow suspect. There are of course well established restrictions
upon sudden and irrational changes of interpretation through adjudica-
tion,15 and statutorily prescribed procedures (including a requirement of
reasoned justification) for changes of interpretation through rulemak-
ing.16 And at some point, I suppose, repeated changes back and forth
may rise (or descend) to the level of "arbitrary and capricious," and thus
unlawful, agency action. But so long as these limitations are complied
with, there seems to me no reason to value a new interpretation less than
an old one. (I should also add that the existence of a "long-standing,
consistent agency interpretation" that dates to the original enactment of
the statute may be relevant to the first step of Chevron-that is, it may be
part of the evidence showing that the statute is in fact not ambiguous but
has a clearly defined meaning.)


Let me digress for a moment here, to note that the capacity of the
Chevron approach to accept changes in agency interpretation ungrudg-
ingly seems to me one of the strongest indications that the Chevron ap-
proach is correct. It has always seemed to me utterly unrealistic to
believe that when an agency revises one of its interpretative regulations,
or one of the legal rules that it applies in its adjudications-when the
NLRB, for example, decides that employer action previously held to be
an "unfair labor practice" is no longer so, or when the Federal Trade
Commission amends one of its regulations to declare action previously
permitted an "unfair or deceptive trade practice"-the agency was ad-
mitting that it had "got the law wrong." And it has thus seemed to me
inappropriate to look askance at such changes, as though we were deal-
ing with a judge who cannot make up his mind whether the rule in Shel-
ley's Case applies or not. Rather, the agency was simply "changing the


15. See 4 K. DAVIS, ADMINISTRATIVE LAW TREATISE § 20.11, at 38-39 (2d ed. 1983).
16. See Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 57 (1983).
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law," in light of new information or even new social attitudes impressed
upon it through the political process-all within the limited range of dis-
cretion to "change the law" conferred by the governing statute. Chevron,
as I say, permits recognition of this reality.


Perhaps another distinction of yesteryear that must, in light of Chev-
ron, be revised, is the distinction among the various manners in which
the agency makes its legal views known. Scholarly perceptions on that
point have evolved considerably over the years. Dean Landis, for exam-
ple, wrote in 1938 that deference was owed to agency interpretation of
law adopted in rulemaking but not in adjudication-because the author-
ity to make rules implied congressional delegation of discretion, whereas
authority to adjudicate did not. 17 A more enduring distinction has been
that which denies deference to agency interpretations of law "adopted for
the purpose of litigation." Certainly that makes sense under a regime in
which the agency interpretation is accepted only because the "expert"
agency is more likely than the court to reach the single "right" legal
answer. A position formulated not in the agency's adjudication process,
nor in rulemaking, but in a brief to a court, does not seem like the last
stage of an "expert" search for the truth. Once it is accepted, however,
that there are various "right" answers, and that policy and indeed even
political considerations (in the nonpartisan sense) can legitimately affect
which one the agency may choose, then it seems less important whether
the choice is made through rulemaking and adjudication,18 or rather
through a formal presentation of the agency's position in court. Of
course in many situations the agency position can only lawfully be
adopted through specified procedures; a litigating position cannot repeal
an extant regulation. And in many situations there may be reason to
doubt whether the position taken by a low-level agency litigator, or per-
haps even by the general counsel, has the approval of the agency head.
And of course legal positions taken (in litigation or otherwise) with re-
spect to matters that are not committed to the agency's administration
do not qualify for Chevron treatment anyway. But if the matter at issue
is one for which the agency has responsibility, if all requisite procedures
have been complied with, and if there is no doubt that the position urged
has full and considered approval of the agency head, it is far from self-
evident that the agency's views should be denied their accustomed force
simply because they are first presented in the prosecution of a lawsuit.


The view on the other side is that even if "expertness" is no longer
as revered as it used to be, impartiality is. Whatever else an agency's


17. J. LANDIS, THE ADMINISTRATIVE PROCESS 147-49 (1938).
18. Cf INS v. Cardozo-Fonseca, 480 U.S. 421, 446-50 & n.30 (1987) (contrasting Board of


Immigration Appeals decisions and the government's litigation position).
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choice among the various interpretive options may be based upon, it
should not be based upon the desire to win a particular lawsuit. To avoid
the risk of this, the assumed delegation of "law-making" discretion upon
which Chevron rests should be deemed applicable only to agency deter-
minations made (with sufficient formality) in the regular course of the
agency's business, and not in litigation. Essentially this point of view is
taken by a recent consultant's report to the Administrative Conference of
the United States. 19 I would say that the jury is still out on this; one can
foresee future disputes on the point.20


There is one final point I wish to discuss: What does it take to sat-
isfy the first step of Chevron-that is, when is a statute ambiguous?
Chevron becomes virtually meaningless, it seems to me, if ambiguity ex-
ists only when the arguments for and against the various possible inter-
pretations are in absolute equipoise. If nature knows of such equipoise in
legal arguments, the courts at least do not. The judicial task, every day,
consists of finding the right answer, no matter how closely balanced the
question may seem to be. In appellate opinions, there is no such thing as
a tie. If the judicial mentality that is developed by such a system were set
to answering the question, "When are the arguments for and against a
particular statutory interpretation in equipoise?," I am certain that the
response would be "almost never." If Chevron is to have any meaning,
then, congressional intent must be regarded as "ambiguous" not just
when no interpretation is even marginally better than any other, but
rather when two or more reasonable, though not necessarily equally
valid, interpretations exist. This is indeed intimated by the opinion in
Chevron-which suggests that the opposite of "ambiguity" is not
"resolvability" but rather "clarity." 21 Here, of course, is the chink in
Chevron's armor-the ambiguity that prevents it from being an abso-
lutely clear guide to future judicial decisions (though still a better one
than what it supplanted). How clear is clear? It is here, if Chevron is not


19. See R. Anthony, Which Agency Interpretations Should Bind the Courts? 71-76, 101-03
(November 1988) (Report to the Administrative Conference of the United States).


20. Compare Church of Scientology v. IRS, 792 F.2d 153, 162 n.4 (D.C. Cir. 1986) (en banc)
("There is some question ... whether an interpretive theory put forth only by agency counsel in
litigation, which explains agency action that could be explained on different theories, constitutes an
'agency position' for purposes of Chevron."), aff'd, 484 U.S. 9 (1987) with id. at 165 (Silberman, J.,
concurring) ("We know that the IRS has been advancing its interpretation in courts throughout the
country at least since 1982 .... To suggest in these circumstances that [this] is not an 'agency
position' is to imply that IRS counsel are mavericks, disembodied from the agency that they repre-
sent. I reject that supposition.").


21. See Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837, 842 (1984) ("If the intent of Congress is
clear, that is the end of the matter. ... ) (emphasis added); see also Chemical Mfrs. Ass'n v.
NRDC, 470 U.S. 116, 125 (1985) ("Of course, if Congress has clearly expressed an intent contrary to
that of the Agency, our duty is to enforce the will of Congress.") (emphasis added).
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abandoned, that the future battles over acceptance of agency interpreta-
tions of law will be fought. Some indications of that can already be
found in Supreme Court opinions.


I cannot resist the temptation to tie this lecture into an impenetrable
whole, by observing that where one stands on this last point-how clear
is clear-may have much to do with where one stands on the earlier
points of what Chevron means and whether Chevron is desirable. In my
experience, there is a fairly close correlation between the degree to which
a person is (for want of a better word) a "strict constructionist" of stat-
utes, and the degree to which that person favors Chevron and is willing to
give it broad scope. The reason is obvious. One who finds more often (as
I do) that the meaning of a statute is apparent from its text and from its
relationship with other laws, thereby finds less often that the triggering
requirement for Chevron deference exists. It is thus relatively rare that
Chevron will require me to accept an interpretation which, though rea-
sonable, I would not personally adopt. Contrariwise, one who abhors a
"plain meaning" rule, and is willing to permit the apparent meaning of a
statute to be impeached by the legislative history, will more frequently
find agency-liberating ambiguity, and will discern a much broader range
of "reasonable" interpretation that the agency may adopt and to which
the courts must pay deference. The frequency with which Chevron will
require that judge to accept an interpretation he thinks wrong is infinitely
greater.


The law does not move in a straight line, and I will be surprised if
the implications of Chevron that I have discussed-and others that I
have not mentioned-are immediately grasped and applied by the federal
courts. The opinions we federal judges read, and the cases we cite, are
full of references to the old criteria of "agency expertise, .... the technical
and complex nature of the question presented, .... the consistent and long-
standing agency position"-and it will take some time to understand that
those concepts are no longer relevant, or no longer relevant in the same
way. Indeed, it may be that, for a time at least, fidelity to the old formu-
lations will unnaturally constrict Chevron, or even produce a retreat from
its basic perception. I tend to think, however, that in the long run Chev-
ron will endure and be given its full scope-not so much because it repre-
sents a rule that is easier to follow and thus easier to predict (though that
is true enough), but because it more accurately reflects the reality of gov-
ernment, and thus more adequately serves its needs.
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